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The PREFACE. 


Midiſt the Readers of theſe Dif- 
courſes, ſome not yet unfriend- 
ly may ask, perhaps, Quorſum 

hec ? or Quorſum fic? Why have wea 
Tractate and Diſcourſe Legal ? or, 
Why in Ezg/;ſh, and not rather in the 
Law-language ? To whom, yea alſo 
to others.perhaps leſs inquiſicive,it will 
be, as I think, a thing not unpleaſing, 
ro hear ſome reaſon rendred, why I 
have ſet my Head and Hands to this 
Work 1o little in uſe with thoſe of our 
Profeflton ; why alfo in Engliſh rather 
than in the Language wherein our 
Volumes of Law are for the molt pare 
and well-nigh wholly written. 

Firſt, For the matter, viz. my thus 
Commenting or making a 'Tracate 
upon a Legal Theme. 

I have long and ftrongly conceived, 
that the more Nobles, Gentlemen, and 
others, ſhall be acquainted with the 
Law -of the Land, and the Juſtneſs, 
Equity, Prudence and Providence 
thereof, the more they will love ic and 
A3 att 
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affect it. ITgnoti nulla cupido, The want 
of knowledge'of it cauſeth the leanneſs 
of love to it. Therefore to bring Nobles 
and Gentlemen into acquaintance 
With 'the Law, is a means as well to 
.advance it in their eſtimation, as: to 
advantage them by it. | 

[have long thought, that we, who 
are the Profeſſors of our Law, have 
been'more wanting to it than the Ci- 
vilians and Canonifts to theirs, who 
have written very many Volumes, 
Spartam quam nadq{us es, banc exorna, 
Hath been faid oi old, and ſhould be 
aſſayed anew. 

.. More wanting than others before us 
of our own Profefiion have we alfo 
been, as I tnink : yet, as of old Britton, 
Glenvil, Bratton, beſides not printed, 
Fleta and Ingham, did lead the way > 1o 
ſince, Maſter Littleron,and,more lately, 
St. Germin,Perkins, Fitzherbert.Stanford, 
Cron:zpton, Lambert, Kitchin, - Sir Henry 
Ezncb, Dalton, have trodden this path ; 
fo as, it. cannot be taxed with Novelty 
or Singularity. I mention not. Relacers 
or Reporters of Judgments and:;Refo- 
lations, nor meer Abridgers, nor Au- 
thors of Books of Entries, exprefling 
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forms of Declarations and Pleadings, 
&-c. becauſe theſe have trodden ano- 
ther.(though for. the Studenes and Pro- 
teſfors of the Law a very proftable) 
path. Lt: 


MU > 
learned and judicious Sovereign, upqn: King Fames 
:: 10D in his Pre. 


us the Profeſlors of the'Engliſh'L.am, aSface to. is, 
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being wholly in effe& addicted to our: Tad 
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of my writing upon a Law-Theme. 
March 1609 Firſt, -receive the ſaid late Kings judg- 
ment touching both, expreſſed in one 
of his Speeches printed. © Thus wiſh, 
« faith he, the Law written in our 
< vulgar Language: For now it is an 
| * old mixt and corrupt Language, on- 
_ * Iy underſtood by Lawyers whereas 
every Subje&t ought to underftand 

< the Law under which he lives,@c. 
| * Herein Andrew Horn, one ſometime 
"pr of out Profeflion, agreeth with the ſaid 
fic, late King, ſaying, Abu/io eft que les Le- 
ges oweſque lour encheſons ne ſoient ſcans 
& cone del touts: It is an abuſe, faith 
he, that the Laws with the grounds be 
not known by all. Ergo, to bein a 

tongue underſtood by all. . 

S, * Moreplainlyandfully doth that our 
both well-learned and well-deſcended 
St. Germ ſing in conſort with ourfſaid 
Lib. £24. late entious King. For he firſt brings 
in the Doctor of Divinity, ſaying thar 
henceforth he will take more pains 
than before he had done to know the 
Laws of England; for that knowledge 
is multum neceſſaria & Clericis & Laicis, 
imo omnibus in hoc Regno commorantibus, 


etiam in foro Conſciemia. And this be- 
ing 
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ing in his firſt Book wricten in Later; 
liſh, he expreſſeth that he ſo did for 


this reaſon, wiz. To the end that it 
might be underſtood by all. 


v.jeted, that we the Profeſlors of the 
© Jaw ſeek to hide and ſecret.the know- 

\ [ge thereof under that dark and di- 
{taſted Language wherein the Law is 


hold it any juſt excuſe for the neſci- 
ence or negligence of any, that our 


were eaſe for any diligent and intelli- 
gent Man, ſpecially if acquainted with 
the right French Language, to under- 
ftand our broken or brackiſh Frexch in 
a few days. Secondly, There be both 
Statutes and ſome other Law-Books in 
Engliſh, which are neglected by the 
moſt. Thirdly, Though care hath been 
taken in Parliament in Edward the 
thirds time,that Lawyers ſhould plead, 
that is, argue and debate Caules, in 
Engliſh, which was often deſired by the 
Nobles and Commons, till at laſt af- 


| 


| ſions 


after writing his ſecond Book in Eng- 


Which of us hath not heard it ob- 


e tor the moſt part written? Not that 


Books are not in Ergl;ſh > ſince, firſt, it 


36 Ed 3c.15 
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ſented and enacted; and inQ, Aarie's 2& 3 7.0 
time care was taken,that the Commil- £,e © 
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ſions of Purveyors ſhould be in Eng/fh, 
co the end that all Subjects, from or of 
whom they would take.might both ſee 
them to be perſons authorized, and ſo 
alſo in what manner they are dire&ted 
to ule their Authority,according to the 
Princes. pious and princely care, that ' 
His SubjeRs ſhould not be abuſed by 
his Officers: Yet for this Afﬀair, of ha- 
ving all the Law-Volumes ſpeak Eng- 
liſh, I have not heard nor read of any . 
deſire or endeavour in Parliament. 
Fourthly, If the Annals and Reports 
were in Engliſh.they are ſo replece with 
Debates about forms of Writs,Returns, 
Pleadings, Eiloigns, Imparlances, Pro- 
tections, Vouchers, Aid-priers, and 
Counter-pleas of both, and che like, as 
would eafily. diltaſte and diſcourage 
any, not intending to profeſs and pra- 
Eiſe the Law, trom verting. much in 
them, or'patiing through them. This 
theretore, as I think, would not much 
effe& the expreiled deſire. - 

The thing (in my judgment) fit and 
fruicful ro produce that. good effect 
would be; to have Extracts of the Ma- 
terials of the Law.and that nor without 
ſome good choice and ſelection, com- 
poſed 


I 
Is 


poſed in way of Diſcourſe;or Tractatg 


expolicory, and that in Engliſh. | 

I page! + well ſee —- prehend 
how any one Legal partor Theme may 
be more uſeful to and-for the genera» 
lity of Men, and conſequently more 
generally 'expetible and wiſhed tor, 
than the Office of Executers. For who al- 
moſt is there, who either s not,ar may 
not be an Executor or Adminiftrator:.; 
or at leaft hath not, or may not'have 
ro. do with them.either to receive from 
them,or to pay to them Debts or Lega- 
cies ? Or who is there above Forms 
pgs that may not be a Teſtator or 

i1l-Maker,to the guidance of whom, 
even in the choice of . his Executors 
and contrivance of his Will, it' cannot 
bur be material to know the Office and 
Duty, the Right and Intereſt, the 
Power and Authority of Executers? yea 
of each one Executor, where tþere be 
divers; yea, to:-know who may bg 
made an Executor,who notz who can 
make one, who not 3 how he may be 
faſhioned,generally or ſpecially ;whae 
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ſhall come to him, what cannot be gi 


ven from him; yea, what Goods or 
Chattels ſhall go from himxhough not 
g1VER 
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given from him? Beſides the know- 
ledge for thoſe others neceſfary, of the 
ſafeſt Wards or Locks for Executors, 
their Scy0z and Chery2du, and the beſt 
advantage for Creditors, &c. towards 
or againſt them. To me, conſidering 
what parts of Law were moſt behove- 
ful ro be communicated to all willing 
Readers, none appeared which could 
challenge of this the precedence, and 
therefore I gave it the firſt and leading 
place. 'Thus mine own thoughts. But 
how far this Diſcourſe may be profica- 
ble to any. and how many, alzorum fit 
adicium, How many know no more 
of theſe, then of the way of a Ship 
upon the Sea ? 

Laſtly, Thele are not intended for 
the Learned of our Proteflion, who 
have drawn, or can draw. out of the 
ſame Fountain which I did, and ſo 
need not my help; bur for their ſakes 
who are not Protetlors of the Law : yer 
fo, as it any young Students may in 
any part receive fruit by my Labour, 
I ſhall not grudge or repine at their fo 
doing. Bonum quo communius,e0 melius. 
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1ABLE 


A. 


Dminiſiration : whether Letters of Admini- 


A ſfration may, or muſs be granted. 4,143 
Aﬀets: what ſhall be ſaid to be Aſſets im 


the Executors hands. 4.5,92,100, &Cc. 
Action : where many Executors,in and againſt whons 
were the Aion to be brought. 


47 
_ Adminiſtration : what ſhall be {aid to be an Admi- 


niſtration to determine an Execution. 57,58 
Account : Executer to be bound to make a true ac- 
count. | 7315 
Averia : what the word means. 82,83 


Attachment : what may be attached, what not. v7 
Action: ro whom choice in Ation doth belong. 92 
Avowry: who ſhall avow and where, oY and 
for what. 95 
Aihgnee: Executor the Teſtators Aſſignee in Law, 
#nd the force thereof. 


144,160 
Audita 
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Audita - xg where it will le, and for whom, 
146,190,193.,196 

Amend 108 Wie muſt be according to ber Degree. 
150 

Abatement : where a Writ ſhall abate. 1 50, CC. 169 
Auditors; by Statufe Fudges of Record. ”*  — 169 


* Age: #be ſeveral Ages of Men and Women as which 


ats may ' be \done- or fuffered. Sc. ZOO, &Cc. 


| Aﬀent (-f an Executor effeFual to naaders : ; and 


», Where, and when. 337, &c. 
Aſſent of an Executcr abſolute of what force and vali- 
dity,and the like of an Aſſent conditional. 340,341 
DISCS in effect, the ſame with Executors. 


| 370 
B. 


Bona notabilia : what ſhall be fo called,and the value 
| abr and bow they cauſe a Will to be mreray 

Botial w; tbe dead neceſſary, and why. _ 186, 17 
Bequeſis per/ona!, how they may be loft, forfeited, 


or reVo = $$$, U6- 
Beguelts: "what will ts under the name of Bequeſts, 
3. 7... $59» CG 


Coditilamex6s 10 4 «Wi Hermerly revoked,reviveth 
' "the ſame. | 35 
Creditor made Executiy may pay himſelf firſt. - 46 
Chattels real poſicſlory z. Abe ſhall be taken to be 
2bat not. . 74, &Ce 
£ perfonal : i ſhall be and be accouiited 
Captas, 


Ich, 
end what not. 2 
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Capias. No Capias againft an Executors body for the 
Teſtators Deb. 126 
Colts. Executor to pay no Coſts,where and when. 148 
Contract. Debts by Contra& when and how to be paid 
by Executors, I7I, &ce 
Covenant. IWhere an Aftion. of Covenant will lie 
againſt an Executor, and where not. 177, GC. 
IVhere an Executor is chargeable by Covenant, and 
where not, I79, &C. 
Conſcience. What an Executor js bound to do as 
®* matter of Conſcience. 371,372 
D. 
Deviſe. H bat may be deviſed by Will,and\'what not, 
and by whom. 25,6c. 33,36 
Debts bequeathed by IVill muſt be ſued in the Execu- 
f0rs name. 26 
Debrs how and when to be paid by the Executor,and 
their kinds. 39,167, &c. 
How @ Debt may be forgiven by Will, and how not, 
and bow extinguiſhed. 43,&c. 
Debtor. Executor is 0 Debtor, but a Detainer only, 
and as ſuch muſt ever be ſued. 125,210 
Damage-teaſant : what ſhall be ſo adjudged and ta- 
ken, and by whom. 133 
Default of one Executor ſhall not be @ total Default 
fo all. -. I4T 
Debt. Aion of Debt, what ſufficient thereto, and 
what not. | 16 

Demand. What ſhall be a good Demand, and what 
not, . 206,207 
Diſtreſs, 
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Diſtreſs, where, and bow, and of what, and the 
effect thereof. 217, &C, 
Difability, #bere an Executor ſhall be diſabled to 
a/jent. 325, 336, 
Devitee for life, how, where, and when he may fru- 
ſtrate bis Remainder in @ term. 343, 344 
; ; E, | 
Executor, how relating to @ Will. 3, 4; 7.08 
Els Defmition. 3 
How and where liable to pay his Teſt ators Debts,and 
why, and where mt. 6,7,9,154,155, 162, 
164,184, 185 {| 
Flis Duty. 8, 225 
What words make an Executor, what not. 12,13 
After what manner ſuch may be made.and how they 


may be limited. I4 | 
Executors conditional, who. -- JE 1 
How their powers may be divided. 17,18,19 5 
Who may make and be Executors, and who not. | 
2I, CC. 44 ; 

Excommunicate perſon cannot ſue. 24 | 


Executorfhip may be revoked, and bow. 32,33,37 | 
Executor may pay what Creditor he will firft, nat 


I 
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mwverting legal order. 46, 205, &c, | 

4 Where all the Executors are to be named, and where 

Ty not. 59,60,136,&c. 150 | 
| Where an Executor may pay him;elf, and bow, and 
with what. 113,114,204,205 

Executors, though never {0 many, ſhall bave but one | 

Q 


Eſſoign, 137 
You Eſftoyers 
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Eſtovers to be joyned by an Executor though not 1a- 


. med, where, and how. 147,148 
Where an Executor ſhall be excuſed from payment, 
and why. 162, GeCs 
Where an Executors own Goods ſhall be Tiable, chough 
no Waſte. 276, &c,321 
Executor bound by his owtn Aſſent to a Legatee. 
323, CC. 341 


Execiitor of art Executor oe power & duty, 368,369 


. Fee-limple : Lands in Fee: i mple deviſable by Will, 


and how. 8 
Fees upon Probate and Copies of Wills, and Inven- 
fories. 71, 188, 139 


Funeral-charges, what ſhall be allowed for the ſames 
187, 188, 249, 250 
Fee-farm Rents, how and when payable to Sheriffs 


194 
Feme-Covert : where a Woman-Covert may make a 
Wiil, aud bow. - 232,8&c. 


IV hbether ſuch may be made Executors without cheir 
Husbands conſent, and what they can do if be con- 


ſent. + 291, &c. 
Fee-ſimple cawnot afford Remainder ow where, and 
WHYs © 333 


Goods : what Intereſt an. Exeoutor bath in bi Teſta- 
tors Goods and how it differs from proper and 
abſolute Intereſt, 122, &c. 

Where a Teſtators Goods Fre fe HOO or inbe. 
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The Table. 


zilled by frangers or others, what remedy to reco- 
ver them, and when, and where. 157, &c. 
H. 
Heir,where chargeable by Bonds,and where not. 48 
I/hat ſhall go to the Heir, torhe Executor, and what 
may be done by either of them to recover their 
right. 75-76,81,86, &c. 97.99,132,&c. 
Husband and Wife Executor, the Wife cannot an- 
{wer withowt ber Husband. 140, 321 
l. 


Inteſtate. here a Man ſhall be ſaid to die Imteſtate, 


though be make a Will in writing. 5.15,19,290 
Inventory how fo be made,before whom,and of what. 
| 

Judgment. Where Adminiſtrator cannot have Exe- 
cution of a former Judgment, and why. 148, 
149 
Fudgments where, and how to be paid by Executors, 
and why. -- = TPP, AC. 
A later Fudgment to be preferred before a precedent 
Statute. 196 
Upon Tudgments in inferiour Courts how,wbere, and 
when Executios may be bad into any Court of 


England. 199 
Infant : bow, where, and when an Infant may make 
a Fill, and bow nos. _” - $04, 206 
When and where an Infant may be made an Execu- 
ror,and where not. hg 307, &c. 
No Suit az 4inft the King. 65 


Only 


ne : a es ts 


The Table. 
Only for the King an Aion of Account againſt Exe- 


CUrOors. 177 
Debes to the Ring of Records are to be firſt paid by 
Executors, and what are not Debts tothe King of 


Record. | L 190, CC. 
Land bow to be ſetled in « Mans life, that it paſs not 
by Will . ſo alſo of Leaſes. 27,28 
Legatee, when and how to recover bis Legacy, and 
where to ſue for the ſame. 29, &c. 318 
How a Legacy may be diſpoſed by the Legatee, and 
where, and when. 40, 316,317 
Leaſe. What a Leſſee may remove, and _ _ 
6,87 
Law. Where an. Executor ſhall nc be admitted to 
wage bis Law. - 145: 
Where a Teſtator might wage bis Law, Executor ncs 
chargeable. 169, &c. 
Leaſe. Where an Executor may wave @ Leaſe, and 
where mot. © 171, 172, 211, 215 
Legacy, bow, whers, and when recoverable by the 
Laws” 318 
How @ Legacy may be revoked. 350,&c. 


Leaſe. Jhen and where a Leaſe ſhall be void. 332 
| M. 
Medietas Linguz. 7/here @ Trial per mediatat. ling. 


is allowable, and where not. 149,299 
N. 
Ne unques Executcr, @ good Plea, 61 


Novleman being Executor ſhall pay Coſts upon a Non- 
a 2 


ſuit. 149. O., 


The Table. 


O. 
Overſeer of s Will, bis power and duty. 13, 14 
Outlawry, what forfeited thereby, and what 15 not. 


23 

Executor out-lawed doth not forfeit his Teſtators 

Goods, and why, 122,152 
P. 

Proviſo repugnant void. 20 

Probate. What an Executor may do before the Will 

oved, and what not. | 48, &c. 


Where an Executor may be ſued before the Probate of 


the Will, and where the ſame muff be ſhewed, and 
where not. ol, 52 
Before whom Probate of a Will is to be made. 62, 
63,68 

Probate erroneous,where utterly void,and where not. 
| 67, 68 

That ſhall be ſaid to be a good Probate, and the va: 
lidity thereof. 69 
Probate and Refuſal, their relation. 70 
Property. Where the Property of the Teſt ators Goods 
ſhall be turned to the Executor as bis own.1l27,&c, 


147 
Poſſeſſion of one Executor is the poſſeſſion of all, where, 
aud whey. 142, 143 


Iihen and where an Executor ſhall be [aid to bave a 
Poſſeſſion to make him liable to pay Debts and Les 
cies. 154, &C. 
Plea. What ſnall be a. good Plea for an Executor,and 
What w0t. 210;216,221.245,248,257, 
Promiſes 


| 
' 
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The Table. 


Promiſes 914de by the Teſtator, bow and where to 
be conſidered, as to ſatisfaction by the Executor, 


223, 224. 
Proclamation not to be made without Warrant from 
the King. 231 
Plea. What ſhall be a good, and what a prejudicial 
Plea to Executors. 263, KCs 
R. 
Revocation of a Will, bow to be performed, ſo as ” 
wake it nutl. 29, &C 
Refuſal to prove a Will, how it may or muſt be, 
53> 5+ 
F here an Executor ſhall not be admitted to refuſes, 
and why. + 55, &G 
Refuſal, how far it worketh, and for and againſt 
whom, and the force thereof. 59, 60 


Replevinanbere,aud i in what it will not lie. $2.94 
Releaſe. One Executor cannot releaſe bis Intereſt to 
the cther ; one 1s the Releaſe of all, 141, 142 


151, 321 
Record. Debts by Record, when, and how to be paid 
by Executors. \ aa dA270 
Recognizances, kew and when to be ſatisfied by _ 
cators, 200, 
Rent due at the Teſtators death,how and when to be 
aid by the Execator. 209,c, 
Reeſe : when and how good by and from an In- 
fant and where not, and why. 209, &c. 


Remainder por —_y far years of what validity in 


Law. 326; Tis h 


The Table. 


Who ſhall enjoy ſuch a Remainder. 328, &c. 
What ſhall be ſaid a poſſibility of Remainder, and 


what Intereſt grows thereby. 341, &c. 
Relation: what rt #5. =. 
How the {ame ts uſeful. 356, &c. 
Seal. A Seal not neceſſary to a Will. 43 


Severance. Where Executors ſue, ſuch as will not 


proſecute muſt be ſevered. I40 
Scire facias: where not ſufficient for an Executor, 
and-where it ts. 146, 147 
Statute, bow ro be ſued to Extent by an Executor. 


I:9 
Specialty. What ſhall be adjudged a good Debt by 


Specialty. 167 
Debts by Specialty, where to be paid by an Executor, 
| 166,767,168 204 

Scire facias: where neceſſary, and where net. 
200,201,275 
Statutes, bow and when to be ſatisfied by Executors, 
200, &c. 


Socage.Guardian in Socage how long to continue. 303 


Teſtator. hat ſal! be ſaid to be a Teſt ators Goods, 
and what not. | 73 
Treſpaſs. Where an Aion of Treſpaſs will lie, and 
where not, and for whom. 94,95-96,100 
Treſpaſs. Executor not liable for bis Teftators wrong, 
how.and where; and how,and where he w.l82.8&c, 
Tithes : of what payable, and of what not. 97 
Fe Trover 
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The Table. 


Trover and Converſion, where ſuch an Aficn is 


maintainable by an Executor. 98 
V. 

Valtavit. Where the Sheriff may return a Valtavit. 

and.where not. 241,&c. 
W. 


Will, how relating to an Executor. 3,4 
What ſhall be adjudged a good Will. 4,5,6,10 
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THE INTRODUCTION. | 


H E things confi derable touch- 

p ing Executors way all, in effect, 
| be reduced to thele three Feats > 
; UVIL. . 
7. Their Being. 
l 2. Their Heving. 
: 3. Their Doing. | : 
% By *the firlt T intend their Creation 
* or Conſtitution, with the inicidents there- 
| B to 
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The Office of 


to. By the ſecond, their Interefi, Frui- 
tion, or Poſſciſion. By the third, their 

ng and execution of their Office. 
This laſt' was and* is the thing principally 
in my intention, and the chief aim of this 
Diſcourſe ; but neceſſarily it muſt have 


ſome Ingredients, ſome C ke ther frag and 


_ p | 7s 
Fo fri yith 7 S, 
> 


Towns and $7 es , and = with 
divers other perſons in' his Journey and 
Return. To come firſt to the firſt there- 
in we will conſider theſe ſix things. 


CHAP. L 


xecutor aud a Will 
"be Wit F206 _ one pre 


not be wit he Ye 
_of the. ſee on 26 "kinds of Wa 

2, How, and ir in Phot words ES 
' may be made and created. _ 

3. How he may be in [pecial manner, dif 
ferent from the general, faſhioned, limi- 
ted, or qualifi S Fa 


t. he may. Gp |by maſe an s He 
Wh Wh, 
Bs _ ERS | bw What 


['S 


aficity Pr other ? 
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az Executor. 


5. What one may give or bequeath by 
WW, ill, what not. | 

6. How a Will or Executor opce made 
may be unmade, and what ſhall amount 
: thereto, Vit, & Revocation toral or par- 
_tzal, what :0 Dew publication. 

= 4 

Of: the. Relation: berwees a wil and an 
Cmarags] 


——__ 


"© ''S to the IE 3 the very name 
FA of Executor purporteth in gene- 


ral one to execute ſomewhat, or 

to whom the. execution of ſomewhat is 
committed or recommended. In one par- 
ticular. thereof -an- Executor of a Will 
muſt. needs be ſuch a one to whom the 
execution and. performance of another 
Man's, Will aftes his death is commend- 
ed. or.  committed.z who 1s conſii- 
tured, Or authorized, ig che Will-maker 
to do him that friendly Office. Hence 
it followeth neceſſarily , that a Will is 
the only Bed where an Executor can 
be begotten ox conceived 3 for, where 
no Wwl i is, there can be no Executor : and 
this is fo conſpicuous, and evident to e- 
"y: low capacity, that it: geeds, no, proot 
B 2 Or 


Plow, Com, 

135.in #oe1 
and Dearcie's 
Calc, ſo » %o 


_ preſly ſaid. 


Teftamen- 
lum, quaſs 
teftatio mere 
Hire 


The Office of 


or illuſtration. On the other fide, though | 


much may be -written' in the 'name of - 


a Will, many Legacies bequeathed, and 
many things appointed to be done 3 yet if 
no Execator be named. there is no Will : 
for theſe two be fo relative and recipro- 
.Cal, as-that one cannot be without the 
other 3 if no Will, no Executor 3 if no 
Executor, no Will; Yet here are two 
Cautions to be athxed : 1. That a Mar's 
Mind, Will and Intent touching the, dif- 
poſition of his Goods being declared, -al- 
chough for want of nartiing an Exgcutor 
he die Inteſtate, ſo as Adminiſtration ' is 
to be committed z yet for that here' is 
not only an inchoation or inception of 
a Teſtament, but fo far a progreſſion 
therein as reſtatio ments, that is, the' ma- 
nifeſtation of the mind of the Party de- 
ccaſed, and owner of Goods',' therefore 
this mind and intention 'of the Inteliate 
being notitied and made known to the 
Judge, who is to commit Adminiſtration, 
is ufually annexed (as I take it) to the 
Letters of Adminiſtration 3 and meet ſo 
to be, for a direqion for and to the Ad- 
minitirator, as well as to the Will fully 
and perfectly made , but refuſed to be 


proved by the Executor, which is uſual. 
Another 
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an Executor. 


Another Caution is; Where a Man ſeiſed 
. of Land in Fee-{imple difpoſeth the ſame, 
| or part thereof, by his Will in writing, this 


ſtandeth good for the whole or part, ac- 
cording to the difference of the Tenure, 
although no Executor be named : ſo as the 


* party dieth Inteſtate, and Adminiſtration is 


&\ 
# 


v 
IX 
. 


co be committed, as touching his Goods 3 
and yet hath a Will, as touching his Lands. 
This may ſeem ſtrange : but the reaſon 
thereof is an Act of Parliament, inabling 
to diſpoſe of Land by Will in writing 3 and 
for that, Land is not properly Teftamen- 
tary 3 neither hath the Executor ( if any 
be ) any thing to do or intermeddle there- 
with: and therefore is the making or 
not making of an Executor, nothing per- 
tinent to the validity or invalidity of this 
deviſe or diſpoſition of Lands by Will. 
So as, though where there is not Teſt a- 


tio ments, there is not Teftamentum 3 


; yet may there be the firſt without the 
| later. Having now ſeen that Bequeſts 
| of Legacies, without making of Ex- 


ecutors, doth not amount to a Will ; 


> let us now conſider whether the ſole ma- 


king of Executors, in the nameof a Will, 


- without giving any Legacy, or appoint- 
. Ing any thing to be done by Executors, 


B 3 whether 


Sum, Sily, 
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The Office of 
whether, I ſay, this be or amount unto 2 
Will or not 3 ſince here, upon the mat- 
ter, nothing is willed, . and conſequent- 
ly nothing reſts to be executed by the 
Executors, whoſe office is, as hath been 


ſaid to execute the mind, will and in- | 


tent of their Teſtator 3 and, Ub: now e 

reftatio ments, non eſt Teſtamentum, lay 
the Canonifts. For an{wer hereunto,” con- 
feiſing that indeed to be the Office of an 
Executor, I yet conceive confidently, that 
in the caſe above put there is a good 
Will, andas a Will it is to be proved, and 
approved, for theſe Reaſons. Firlt, for 
that the main and principal part of an 
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Executors Office, and that which con- | 


cerns the Soul of a Teſtator, (as our Books 
ſpeak) is the payment of his Debts : now 
who knows not that the very making of 
an Executor is the conſtituting of fuch a 
perſon who is to pay all Debts? and for 
that cauſe and end is principally to have 


and enjoy all the Goods and Chattels of | 


the Teſtators, and all ſums of Money to 
him owing. So as the naming of 4 and 


B Executors, is by implication a gift | 


or donation unto them of all the Goods 


and Chattels, Credits and perſonal Eſtate of + 
the Teftator, and the laying upon them 


an 


ig] 
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au Exetutor. 


an Obligation to pay all: his Debts,: and 
making them ſubject to every Man's Acti- 
on for the:ſaine. And if. the Law ſpeak 
thus much, firice Quad: zeceſſario - ſubin- 
relligitur: now deeft, what: need then -the 
party expreſs it in his Will? If he had 
willed more than this, as to have.given 
this or thati in way of Legacy, it had 
been needfaul for him fo to have ſet down 
in his Will; but there is no meer neceſ- 
tity that every Man ſhould. .give Legacies 
in his Will : the Eftates of many will not 
do more. than pay their Debts, nor often- 
times do ſo much 3 fo as if they ſhould 
give any Legacies, it muſt be a dead 
and a void Gift. And fuppoſe a Man hath 
much more, and intendeth all .co his 
Wife, Brother, or Siſter, or other Friend, 
his Debts being by ſuch 'perſons paid 3 
ſince -the very making of the party Exe- 
cutor without any more amountetl to 
thus much , and effeceth this, what 
needeth then more words ?. Fruftrs fit 
er plura quod fiert poteſt per pauciora 5 'as 

Ns i I; = brecalfear paſſages, 
It is needleſs to write four Lines, 
where two are ſufficient. Nor 15 teſtatio 
ments here wanting, ſince the Teltator 
hath made known who ſhall have the 
B 4 Admi- 


The Office of 


Adminiſtration of his Goods for payment 
of his Debts: and it is to be. preſumed 
he had no more ſpecial Will, fince he did 
not declare more , and: left his Execu- 
tors farther to have and to do: prot Lex 
poſtular. And who can ſay here 15nothing 
to. execute ? | Is the ſuing for. and colle- 
&ing of -Nebts dae to the Teſtator, and 
paying of Debts by him, nothing ? Nay, 
it is, in hos negotio, the unum neceſſarinm. 
Beſides the making. of an Executor is a 
detignment of a perſon to be the Teſta- 
tor's Aſhgn, to whom and by whom di- 
vers. things may be fealible by virtue of 
Covenants, Bonds; or other Afurances 3 
as ' after, where we come to ſhew how 
the Executor .repreſents the perſon of 
the Teſtatorz will appear : alſo of one 
who, as our Books often ſpeak, is to diſ- 
poſe the Teſtator's' Goods for the beſt ad- 
vantage of his Soul 3 but inſtead of that, 


( ſince as the Tree falleth ſo wull it lie or 


zeſt) I will fay as is moſt for the honour 
and reputation of the Teſtator. 
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| N Ow Wills are of two kinds, or may 


an Executor. 9 


Of the kinds of Wills. 


be two ways made, wiz. either, by OG 


writing, or nuncupative, that is, by words If it be 
not put in writing during the Teliator's g,yomind 


life > for after the Teſtator's death this and appro- 
ved by the 


verbal Will muſt be reduced to writing, T.@42; in 
and have the Seal of the Ordinary, or bis life, ic ls 
Judge Spiritual, thereto affixed : and then —_ 
it is as <ffeQual, and of as good validity, 


as if it had been in writing in the Telta- 4 H.s. s. 


tor's life-time 3 and fo doth the Common ?*7; * _ 
Law allow and approve thercof. 16 Elize 


But I adviſeall to make Wills by writing, 
and not to leave them to the doubttul hide- 
lity or ſlippery memory of Witneſſes. For 


as of Leaſes parol hath been faid, that 


they be Leaſes perjured, or of perjury : fo 
of Wills parol may be feared. Betides, ma- 
ny times a Man doth ſpeak and declare this 
or that part of his Will, which his Wife, 
Child, or Friend difſwading, he letteth that 
purpoſe and part of his Will to fall, and de- 
parts from it 3 yet Witneſſes, wiſhing it 
to ſtand, will perhaps affirm it as part of 
the Will. As fora Will-gitt, and diſpoſitt- 
on of Land of inheritance, if it be not fully 

written 


10 The Office of 
written before the death of the Teliator, 
or done fo far ( at leaft ) as concerns | 
the diſpolition of Lands, it cannot be | 
for that part made good by reducing  it*to 
writing after his death. As for GObods 
' and Chattels; it may. Yet if it be writ- * 
ten before the death of the Teſftator, if | 
it be never brought to him, or read to ' 
him after the writing thereof, it is good 
6 E4.6. Dy, enoughz and that not only for Land, +. 
= as the Caſe reſolved in King Edw. 6, his "! 
time was, but alſo for Goods and Chatrtels, 
fo as there be an Executor named. But | 
whether ſhall we fay this is a Will nun- 
* cupative, or in writing? And ſurely I | 
think that this is a Willin Writing,and not 
only verbal, though it want ſubſcribing : 
for we know that many cannot write their 
Names, but only Marks, and what is that ? 
Nay, ſuppoſe one wants Hands, and can- | 
not write ſo much as his Name 3 yet doubt- ' 
leſs this Man may make a Will in wri- 
ting, it being written by his direction, 
as his Will which he dictated : nor is the 
ſubſcribing of the Name of the Maker any 
eſſential part of a Deed , and leſs of a 
Will, which needs not ſealing, as a Deed 
doth. Now put we the caſe, on the other 
fide, that many Bequeſis or Legacies be 
” named 


his Will is. To this Will not written &, me- 


@: Exccutor. it 


named in a Will, and many things expreſ- 

ſed to be done, -arid no Executor is named 

in the Writing; '6nly by word: of mouth 

A and B be' nanied Executors + This 1 

think conhdently iS no Will in Writmg, 

but nuncupative only 3 for that one effen- 

tial part of the Will, iz. making of Exe- 

cators, is wanting in the Writing. Nay, 

the appointing of him Executor who is 

named in a Note left with 4 B, is no ſuf- 

ficient making of an Executor,” faith the 
Summiſt. And of fuch nancupative Wills 
Mr. Perkins reaſonably faith, that it pro- Hier 
perly hath place when one, ſuddenly ta- 443: b. 
ken with ficknefs violent, dares not ſtay NDS 
the writing of his Wil, for fear of pre- long time, - 
vention by death; and therefore prays jprore wad 
his Curate and others to ' witneſs what or attefied 


there muſt be ſeven Witneſſes, and ſuch thinks te 
as come not by chance, bur are eſpecially gang — | 
called for that purpoſe, faith the Syum- Wilt 


mt. 444+ b, 


What ſhall amount to a making one Execu- 
ror,or what words are requiſite thereunto. 


| before made to appear, that 
LL the being of an Executor is an el- 


{ential 


FF ſential part of a Will, Wy ſo de efſe, and 
'KTH not ' de bene efſe only, of a Will and Te- 
ſament : let us now ſee, tixlt, by what 
words an Executor may. be made 3 fe- 
condly, de mode, in what manner it may 
be done, how the power and authority of 
Executors may be limited and divided. 
As to the tirſi, though one do expreſly 
by Will name or appoint any to be Exe- 
g! cutor 3 yet if by any word or circumlo- 
wo | cution he recommend or commic to one 
#/ or more the charge and office which 
pertains to an Executor, it amounteth to 

| as much as the ordaining or conliituting 
1f ABbe of him or them to be Executors : As if 

made Exe- he declare by his Will that 4 B ſhall 

to him aud have his Goods after his death to pay 

| Efee | his Debts, and otherwiſe to diipoſe at his 
devifed.t» pleaſure, or to that effe& 3 by this is 4 

os mY B made Executor, 25 was. conceived by 


Ez And long before that it was held, That 
39 H.6.Dy- if one do will only that 4 B ſhall have 
M.; & x6 he Adminittration of Goods, he is there- 
 Eliz by made Executor, yea, in the faid late 
+ ——— Queen's time , one giving divers Lega- 
cies, and then appointing that his Debts 

and Legacies being paid, his Wife ſhould 

have the relidue of his Goods, ſo that ſhe 

put 


CE nn um +1 > BY” wy. 
NS GE BCA Rant” 0x 


Dis by this the Judges in the late Queen's time. 
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wn Executor. 
put in ſecurity for the performance of his *. 
Will; by this, without more, was ſhe an - 
Executor, as was held by three Juſtices, 
(viz.) Manwood, Harper and Mounſon, 
in the Lord Dyer's abſence. And fo alfo 
where an Infant was made Executor, and 
A and B Overſeers, with this Condition, * 
That they ſhould have the rule and diſpo- 
fition of his Goods, and payment and re- 
ceit of Debts, nnto' the full age of the 
Infant 3 by this were they held to be Ex- 
ecutors in the mean time. And if A be 
made Executar,: and the Teltator. after in 
his Will expxefſeth that B. ſhall Admini- 
lier alſo with him, and in aid of him 
here Bis an Executor as well as 4, and 
if 4 refuſe, B alone may prove the Will 
as Executor,” notwithſtanding it be only 
fid, he ſhall Adminiſter with A, and in 
aid of him, Thus many ways, 'and by di- 
vers words 'of implication, one may 
made Executor, although not expreſly fo 
named by the Will. But it 4 be madean 
Executor, and 'B a_ Co-adjntor; without 
more,he is not by this an Executor with F, 
as in K. F. 6. his time was held : nor hath 
fuch Co-adjutor or Overſeer any power 
to Adminiſter, or intermeddle otherwiſe 
than to counſel, perſwade, and adviſe 3 
- yet 


24 Ed. 3. 
F.Exec.121. 


; yet I think he -may, ps in; Conſcience 
ſhould fo do. And if that will not pre 


29 E4.3-39. vail to rectitie negligence or milcarry- 


ings in Executors, he thall well, perform 
the truſt repoſed in him, if he complain 
in the Spirttual Court, or Cour of Con- 
ſcience: and it is reaſan, I think, that 
ſo doing, .upon juſt cauſe, his charges be 
born out of the Teliator's Eſtate, or the 
Executaz's. Puxſe, ' who otherwiſe would 
not be reformed. : | 


we - 


How @n Eivetler or bis Executorſhip may 
' be Jimitgd or qualified in [pecial manner, 
afferent from the general. 


No», ler us ſee how this. making of 
| may. be. ſpecially qua- 
lified, an ne farlt, br time may be limiced 
when he. ſhall firſt. begin ta be Executor 3 
and that either certainly, . or. with ſome 
contingency, , Secpndly ,, the creation 
may be conditional, , Thirdly , it may 


be a_ Or dividedly 239d not. in- 


As to. the tirlk, one may appoint 
F. $ to be his Executor a. year or more 
cine after. his death 3. this. is. good. » 
allo 
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| alſo if 4 appoint B his Son to be his Exy 
; ecutor when he ſhall come to full age, 7id-Grof- 
' and in the mean time; he dieth ingelints > Fon Fn, 


an Executor, 


i 


Again, one may appoint the Executo 4 «2d B 
i 6p be his Executor :. and then if: he —_— 
dic before 4, he is Inteſjate .;until 4 Mie. not B co ns 
This cyeatipn may alſo be conditional ; _ 
and the ' candition may either be prece- & 
dent or ſab equent. In the time of King 55" 32 H.$. Bro 
H. 6. one did name A and B his Execu- fa; 
tors, and if they would not take it ups ? _ : 
on them, then C and D ſhould be his Ex- 


cntenSs:; and then Kang Aand B rho, 


and B ſhould joyn with c and Dz 
where .four Executors. be. named , an 
two. refuſe; and the other two. prove the 
Will, . yet all four muſt;,be named i in Suit 
againſ the Teſiator's Deptors , as wag 
there admitted : but, -iri;, the prindpal 
Cafe i, was reſolved; Fhat 'the Snjp 
ſhould, be only in the name of C andD, - *© 
for that the appointment of them Exe- :;  ..: 
cutorsif & and B did refyle, did. imply 
that then .they only ſhould be Exec 
tors and. here all four were Never- 
made, nor ..intended to he Execut 
but 4 and B, upon a * 


a 
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16 The Office of 
' ſequent; that” they ſhould not refuſe 3 and 
.. C and D, upon a condition precedent, 
: i 45%. if 4 ahd B did refaſe. It is uſual to 


2 nally, that they put in ſecurity to pay Le- 
0"; Fades, or, - in general to perform the 

: +++ Will 3 nor was it ever doubted, as T think, 
*  .". bat! that this was good : yet I ſhould ad- 
' -- -: Viſe that ſuch Condition be plainly thus 
_.*, Expreſſed, viz. either thus, that if F $ 
do'put in ſecurity, ec. by ſuch a day, 

then he” ſhall be Executor, elſe not 3 or 

this, viz. to make him Executor condi- 
wars , * that before See _—_ 
Funeral perhaps excepted ) he ſhall put 

In fk kent elſe, Saks, Nic bole 
Execuor till ' the Condition broken, in 

Ghar mean tinie he may have diſpoſed of 

L all or moſt part'of the Teſtator's Eſtate. 
Ft, In the late '' Queen's time thete' was' a 
$7} Caſe remarkaþle'-ro* this pirpoſe : One 
 _  Willed, that *f his Wife ſaffered F $ 
P33 Ez to enjoy Black- Acre ( being bake part 
1 6: ber Caſe. of --a Joynture )*'for three years, then 
Ky : ſhe' ſhould” bet his: Executor , or elſe 4 
'"S B--ſhould : and” the queſtion was. in 
the Cormign Plas, : Whether - preſently, 

before -the+ end of the three 'years, ſhe 

were Executorz -or not all ſhe _—_ 
ae” tne 
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an Executor. 


the Land to be enjoyed three years 3 and 
it was held by all the Judges but the 
Lord Anderſon, that ſhe was preſently Ex- 
ecutor, until ſhe ſhould ditiurb I S, &c. 
For upon that done, it was agreed that 
the Execurorſhip would by virtue of the 


Condition be transferred from the Wite 


to 4 B, But now during theſe three 
years might the have difſpoted ot all the 
Goods of her Husband, yea, within one 
of theſe three years, and leſs time, and 
then have broken the Condition , and 
have lett to A B adry Executorſhip. 

Now to the third Point, One may di- 
vide his Executor's power three ways , 
Viz, Really, Locally, or Temporally. 
Really thus : He may make A his Exe- 
cutor for his Piate and Houſhold-tiuft, 
B tor his Sheep and Cattel, C for his 
Leaſes and Eſtates by extent, D for his 
Debts due unto him 3 and fo divide the 
Power and Adminiftrativa of his Execu- 
tors at his pleaſure. He may divide them 
allo or their power Locally : wiz. 4 for 
his Goods in Com. Buck. B for thoſe in 


2: Com. Ox. and C for thcſe in Com. Berks. 


He may allo divide them in Time : wiz. 
his Witc or any other perſon to be Exe- 
cutor daring her life, or during the mi- 
nority 


19 H.8.3. 
19 H.8. Dy, 
4 Hil. 33. 

t Hiz,in come 


ban, 


32 H $. Bro, 
IIs. 
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nority of his Son, or fo long as ſhe con- | 

tinues Widow. and after his Son to be Ex- 

ecutor. So of like limitations or diviſions, | 

either for time, place, or things, where- | 

with they ſhall intermeddle. Nay doubt- | 

leſs one may be made Executor for one | 

particular thing only, as touching ſuch | 

a Statute, or Bond and no more 3 and 

thereof good uſe may be made, as I think, 

thus. Many have Bonds , Stautes and 

Recognizances, for warranty or enjoy- 4 

ing of Land, or freeing, or ſaving harm- | 

leſs from imcumbrances, in general or | 
particular. Now he which hath thele , 

ſelling the Land, may by Letter of At- 

torney lawfully afſign them to the party | 

who buyeth the Land or Leaſe : but this - 

notwithſtanding, the intereſt remains in 

him who ſelleth, and by his Outlawry | 

they may be forfeited, or by him releaſed, / 

any Bond to the contrary notwithſtand- + 

ing 3 and if hedie, the intereſt in Law will 

TE be in and go to his Executors, and in 7 

Jes in their names only Suit or Execution may - 

—_ be had and maintained. 

Now then if the Vendor, beſides aſ- 
fignment, make as to the Statute, Re- 
cognizance, or Obligation, only the Ven» 
dee Executor : by this the intereſt after 

death 
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 newed making of Executors* Thus if 
the party make no other Executor, he 
dieth Inteſtate as to the reſt of his Eſtate 3 
and as to this ſpecialty only thall have an 
Executor, and muſt have a Will proved : 


an Executor. 


death of the party, will be in him actually 
and really to his more ſafety, fince none 
but he can releaſe or diſcharge, nor any 
other name need to be uſed to ſue, or take 
Quzr. it the Ven- 
: dee, his Heirs and Afſigns, may be made 
- Executors, ſo as that ſecurity ſhall go to 
them one after another , without re- 


benefit thereof. But 


' And in caſe he doth make another Will 
+ for his Eſtate refidue, there muſt be two 
Wills proved. But in the other caſe , 
where by one only Will one is Execu- 


they ſhall be Executors ſucceſſively, and 


not joyntly. And thus alſo to other pur- 
poſes aforeſaid , a ſubſequent Clauſe or 


| Proviſo may make the partition and divi- 


CG 3: 


tion of authority. But if the Prow/o cor 


Clauſc 


tor for one part of the Eſtate 3 and ano-. 
; ther for another, there being but one Will 
to be proved, one proving of it ſufficeth. 
+ And though in the Premiſles of a Will'two 
| be made Executors joyntly and equally 3 
; Yet there may be a Proviſo, that one ſhall 
not meddle during the others lite, ſo as 


32H.8. 
Bro. Exec. 
$$. 


20 The Office of 


Clauſe ſubſequent be meerly contrary to 
the Premifles, it will be void : as where 
two were made Executors with a Proviſo 
or Clautc, that -one of them thould nor 
pag Dyer Adminifier his Goods this was held | 
os void for repugnancy by Brudenel and | 
Enplefield Juſtices. But Fitzherbert Ju- 
ſtice was of mind that it was not void, nor |. 
utterly repugnant : for the other might | 
joyn in Suits, though not adminiſter, And ,! 
Juftice Shelley was of a third opinion dit- * 
ferent from all the reſt, viz. That here 
was a repugnancy , but the lali Claule , 
ſbould control the Premiſles : and fo this |! 
one only ſhould be Executor. 


Who may make an Executor. 


Ome perſons may be unable to make | 
Wills, and conſequently Executors , : 
tor that is all one: whoſoever may make 
a Will, may make an Executor. There be 
nineteen ſeveral kinds of perſons unable, 
as the Canoniſts fay to make Wills ; but 
with many of them we will not inter- ' 
meddle, becauſe we find no mention of 
them in our Law. The perſons principally 
and moſt uſefully to be conlider'd of by us 


are cither the defecive in underfianding, 
as 


7. Peas. 


an Executor. 


* as Infants, Idiots, Lunaticks, and the like 3 
© 2? or defective in power or Intereſt, as Wo- 
fs | | men covert or married, perſons outlawed, 

! attainted , convict , or excommunicate. 

_, | Some touch we will give of others; as A- 

a | liens, Corporations, Villains, Monks and 
| Friers. As for Infants and Women covert, 

| becauſe much is to be faid of each of 


he ' them and their Adminiſtration, we will 
my forbear to treat of them in this place, but 


c after will do it of each ſeverally. 

| To begin withan Idiot ; naturally hels ; g1z.Dyer 
& © * not able to make a Will, as was reſolved 2931294- 
© *in the Spiritual Court, becauſe he wants 


15 * the uſe of Reaſon to conceive what it is 
: fit for him to will : nor doth the Com- 
' mon Law oppole this, as I think. 
A Lunatick having Lucida intervalla, 
I ; that is, ſome ſeaſons of enjoying his right 


| | mind, and freedom from his Lunacy, may 
2 Tin thoſe times of his right mind make a 


© ; Will and Executors, elſe not; for even 
42 | one by Age or Sickneſs become of »on [a- 
wn, 


| 14 memorie is unable to diſpoſe of Lands 

it or Goods. 

- | Onedeaf and dumb born may make a —_—_— 
'® Grant, faith Mr. Perk. If he hath under- 33 tis. Dy- 
y ſtanding » Which is hard, as he confef- 595%, 
» +fth, conſequently much more a Will ; 363. L#: 
H C 3 but Intr,396 , 


22 


18 Ed.s. co 


26 £d.3 


Sin $a Demurrer, whether a Deed by ſuch be | 
44Afſ Þ.30. 
P. ;31 Els. 
Pojcauade 
Fountains 
Caſe, 


The Office of 


but in the time of King Hey. 1. it is left a 


good or not. If but mute, he may wage | 
his Law, and atturn by figns, and fo per- |? 
haps by ſigns declare his Will, 44 4. 
. J6. 
F An Alien may make or be an Execu- | 
tor, ſo as he be not an Alien enemy, for | 
ſuch cannot ſue, as in the late Queens | 
time was held : but there the doubt was, | 
whether a Subject of Spain were at that 
time to be-held an Enercy, no War being | 
proclaimed between the Kingdoms , ' 
though hoſtility exerciſed. ' 
As for perſons Attainted, Convicted, 
or Qutlawed. it will be ſaid, that thele | 
can have no Goods of their own, and : 
conſequently they can make no Wills , * 
nor Executors 3 and it is not to be. deni- | 
ed, that we find it pleaded ſometimes by 
Executors, that thcix Teftators ſtood -: 
out-lawed. But firſt it is clear, that all ' 
and every of theſe may have Goods as 
Executors to others, which neither are 
forteited by Attainder or Outlaw ry, nor 
deveſted by Marriage or Villainage. There 
fore, as touching them, they may make | 
Teftaments, And that all theſe forts of !' 
perſons may be Executors, is allo evident. 


_— 
* x 72 wean. thi 


; 
1 
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So alſo touching Villains, Monks, and 
Friers, who can have no Goods to their 
own uſes. And that one attainted of 
Felony may have an Executor, appears 
by the Caſe in the late Queens time 
wherein it was long debated, Whether 
ſuch an Executor might maintain a Writ 
of Error, or not, to reverſe the At- 
tainder of the Teſtator, And as for 0- 
ther Out-lawries, the Plea thereof by 
the Executors, that their Teftator was 
and died out-lawed, proves not a nulli- 
ty of the Will, or Executorſhip 3 for then 
they might have pleaded, that they were 
never Executors, But it tends to this, 
that no Goods did or could come to them 
for ſatisfaction of the Debts, by reaſon of 
Out-lawry 3 yet it hath been delivered , 
not of old only in many Books, but by 
ſome of late, that Debts upon Contract, 
where the Defendant may wage his Law, 
are not forfeited by Out-lawry, nor un- 
certain Damages for Treſpaſs in Battery, 
or falſe Impriſonment, &c. Quer. of 
breach of Covenant. But Goods taken 
away by a Treſpaſſer, may yet be for- 
feited by the Attainder or Outlawry of 
him fram whom they are taken 3 for 
that the property in right ſill appertain- 

C 4 ed 


29 Aſſ.p 63. 
49 Ed. ;, xs. 
So Afſ.p.1s. 
33 H-6. 27. 
v Eliz, D. 
26.2.Contrs, 
Co. lib. g. 
fel. 9s. 


_ 19H 6.47. 


zo E1.3.4. 
16 Ed.q 7. 
S Ed1.53, 
6 H.7, 


The Office of 
ed to him, and he might have taken 
thei again whereſoever he found them : 
therefore the Action for this ſhall nat 
come to-+his Executor, but for the other 
| Not forfeited it may. 
1s H.7.for9, Whether an excommunicated perſon 
be able to make a Will ornot, may be 
Se». Sytv. {ome doubt, ſince Keble denicth him abi- 
bet. Teftsme ity to preſent to a Church and in the 
very point anciently the opinion of Cane- 
»iſes hath been negative, but more lately 
grew athrmative. 


Who may be Executor, more. 


ha N Excommunicate Perſon cannot 
ſue, that is, proceed in Suit as Ex- 

ecutor, till he be abſfolved, there being 

danger of Excommunication to all that 

converſe with him-3 but this makes not a 

2x H.6.30. nullity of his Executorſhip , nor over- 
emer throws the Suit, but, ſtays it only from 


an Executor proceeding, until abſolution. As for per- 


| "Jt {ons attainted or outlawed, we have be- 

Paſc:t. de foxe ſpoken affirmatively in way of proof 
—- oa I that they may make Executors, for con- 
en Enmy tjnuation of the Executorſhip > ſo of A- 
center. liens and others before. Recuſants con- 
P. 31 Eliz. yidted at the time of the death of any 


+ rd | Teftator 


an Executor; 
Teſtator aze diſabled to be his Executors, 


Whether Corporations compound, or. 


confiſting of divers perſcns, may be made 
. Executers or not, I doubt, Firſt, be- 
cauſe they cannot be Feoffees in cruſt to 


others uſe. ' Secondly, they are a body fra-. 
med for a ſpecial purpoſe. Thirdly, they 
cannot come to prove a Will, or at leal 


to take an Oath as others do, 
What @ Man may give or di] Poſe by ba Will. 


Hs conſidered of the makers of 


| Executors by Will, and of them 
ſo made z let us now contider what by 


this Will may be diſpoſed, given or be- 


bequeath to any other the Goods, Chat- 
 tels, or Credits he hath as Executor, the 
property not being altered ; for that he 
hath not them properly as his own, or to 
his own uſe 3. only he may make a con- 
tinuation of the Executorſhip , and his 


queathed, And firſt, < "> himſelf is 367.2 
an Executor cannot by his Will give or or oy 


Gran- 


Executor fhall have them as Execator to __ 


the firſt Teſtator, as was reſolved by the 


Judges of both Benches in the late Hi. _ | 


(ark time. And if he be Admini- ** 


ſtrator, the Bequelt is then alſo void 3 nor ,. . 


then - *t: 


26 The Office of 
then will they go to his Executor, but 
to' a new Adminiſtrator 3 but on his 
Death-bed he may give them by Word 

Atany time or Deed, though not by Will: Next, if 
In bis Wiebe 2 Man have Debts owing to him, as many 
the proper- have much, it 15 conſiderable, whether 
to by way of Bequeſt in his Will he can 
$048 8.z3, Bive away theſe to any from his Execu- 
fel.r4,r5. tors. And doubtleſs he cannot effectu- 
oor ally i» Law they being not ſubje& to Al- 
eooneoi {ignment unto any, except the King. So 
mnmert- if he give ſuch a Debt to 4, and 
| held that ſuch to B, yet muſt the Suit for them be 
excoti” in the name of the Executor; and fo alſo 
might ro- | the Releaſe or Acquittance for them 3 
Hfaffident, and not in their names to whom the Be- 
otherwiſe to queſt is, But when they be received, if 
peg a. there be no Debts to pay, the Executor 
488.39.143 ought to deliver them to the party to 
1 E4.;, Whom the Bequeſt is, and thereunto may 
_ Ts. be compelled in Court of Conſcience , 
where both Or in the Spiritual Court. Therefore the 
ſtaredjoint- Caſe of the bequeathing Money payablc 
—_—— upon a Mortgage is in this manner to be 
Difreaces ynderſivod (to be good, and not other- 
Joint Te- Wile, as I take it. He that is joyntly with 
nant and any Other eſtated in Lands or Goods, can 
Commen, give NO part. by his Will, but all will ſur- 
coldingby vive: but by ACt in his life he may 


an Executor; 


27 
diſpoſe of his part; and the Aﬀſignee may Another 
diſpoſe of his moiety. by Will, yea, t -—— 


Ss - 


it be half an Horſe or Ox, that cannot Commed. 


be divided. So of a Leaſe of Lands, or. 
Tithes, or Grant of Goods to two, Ha-. 
bendum, one moiety to the one, and the 


other moiety to the other 3 each may 


give his moiety by Will. But if one be 


poſſeſſed or eſtated for years, by Leaſe, 


Wardſhip, or Extent, ec. in the right 
* of his Wife, or have the next avoidance 


of a Church in her right, he cannot by 


Will give or bequeath any of theſe 3 but, 


notwithſtanding, they will remain unto 
his Wife, upon his death : but yet his Gift 
or Grant of them taking effe& in his 


life-time would bind his Wife, and carry. 


away his intereſt from her. If one be 
Tenant for the lives of one or more 0- 
thers, (as oft-times Men take Leaſes for 


lives of younger perſons than themſelves). 


this cannot be by Will diſpoſed of for 
that it is no Chatte), nor is it within the 
Statutes of Wills, for that is no ſtate, of 
Inheritance, Therefore let the party. 
look to convey it in his life-time, leſt it 


go to an Occupant, viz. him who firſt 
{hall enter. If it be an Eſtate in Land, he 


multi either make Livery, have a Bargain 
an 


The Office of 
and Sale enrolled, or Covenant to ſtand 
ſciſed to the uſe of his Wife or ſome of 
his Blood, or make a Leaſe for years de- 
terminable upon thoſe lives. * Good it be 
by bargain and fale for years, if the thing 
be in Leaſe, that ſo without Inrollment or 
Atturnment the Rent may pals: elle a bar- 
gain and fale may be made for a Month, 
or ſuch like time, and then a Releaſe or 
Grant of the Reverſion in ſtead of Live- 
xy and Seiſin. But if a Man have a Leaſe 
for never ſo many years, determinable up- 
on life or lives, that is, if ſuch or ſuch live 
ſo long, ( which unskilfulled perſons call a 
Leaſe for lives) this State may well e- | 
nough be given and diſpoſed by Will, be- 
cauſe it is but a Chattel. If a Man be ſeized 
in Fee orin Tail of Land having Corn 
growing upon it, and by his Will do give 
YU the Corn, and die before ſeverance, this is 
_ — r—_ a good Bequeſt 3 becauſe the Corn ſhould 
——_ have gone to the Executor. So it is alſo of 


 _vitibue qua 
de attis,@c. 
Sear. Tithe right but for life. But as for Trees grow- 
"<4 4 ing upon the Ground, theſe can no other- 
_ tat. wiſe be given by Will, than as the Land it 

1x g- {elf upon which they grow may be given 3 
Land iv ae, OE Which matter, as not pertaining = 


an Executor. | 


Office of Executors, viz. how and 
what manner Lands may be given by 
Will, 1 intend not to treat in theſe Dif- 
courſes. 


Of the Revocation and Countermand of 
Wills, and new Publication. 


Hs conſidered of the making of 

Wills and Executors, let us, before 

we come to the Probate, conſider of = 

vocation z for that may take away the Ro 

force of a Will rightly made. A Will — 

therefore having two parts, viz. Incepti- Fonnn 

on, which js the making, and Conſumma- See the- 

zion, Which is the Death of the Teſta- me thay 

tor or maker of the Will, there is power king a later 

| in him at any time before death to re- PT. 
voke or alter his Will at his pleaſure. f.323. 6.0 

Conſider we therefore of Revocations , *#*** 

and alſo of new Publications or Re-af- 

firmance of Wills, in whole or in part. As 

therefore a Will may be made by word, 

ſo alſo may a Will made in Writing 

be by word revoked or diſannulled : for 

ſince every making of a later Will is a 

Countermand and ſuppreffion of the 

former Will 3; and fince a Will may be. 

made Nuncupatively or by word , = 
0 


- be Office of + 


Ao by making a verbal Will one may 
"revoke a wriften Will: it will thereup- 
'on: follow, that one by word may ex- 
preſs the alteration of his Mind thus far, 
that the .Will by him formerly made 
ſhall not ſtand, but be revoked and an- 
ulled 3 and' this will ftand and be effe- 
Ctual; fo as if he after die, without ma- 
king any new Will, or new Publication, 
or Re-afhrmance of the former, he dieth 
Inteſtate, or without Will. As a Will may 
_be wholly revoked, fo allo in part. Here- 
about a good reſolution was in a Kentiſh 
. .Caſe, where one Ryere by his Will in 
writing did give ſome Gavel-kind Land 
to one Herr;ſon, and five days before his 
death, faid, in the preſence of Wit- 
'neſſes, that this Gift ſhould not ſtand , 
and that he would alter it when he came 


.., home; defiring them to bear witneſs 


-of his Revocation Now before he 
me, home, he was killed by the ſaid 
arriſn > Who cauſed the Will in . 

Inicing to be proved, and after he was 

"Attainted and. | + for the Murther , 

-and; his Son, by. the Cuſtom of Kent , 

. (viz. the Father to the Bough,and the Son 


x4 Eliz. to the Plough ) entred into the Land. 
Die 310. And this manner of Revocation by word 


Oy 


an Executor. 
only was held. ſufficient , although the 
Will in writing were not. cancelled , 
nor defaced. And the like, Reſolution , 
for verbal Revocation, is implied in the 


being reſolved, that a Feme Covert, or Eiz.Cos 


Caſe of Forſe and Hembling 3 where It yoo: 
dd, 
married Woman, by word counterman- &7** 


ding and revoking her Will. formerly 
made, when ſhe was a Sole or unmangied 
Woman, this -was not effectual, nor of 
force by reaſon of her Coverture taking 
away the freedom of her Will. Hereby 
it is implied, that ag cages my fam free- 
dom of Will may by waxd. ſufficiently 
revoke a Will in writing 3. and fo was It 


ſince alſo admitted in the Caſe between , 756... 


Sir Edward AMbunta 
touching the Will of Sir Fo. Feofferies : but 
there a difference was conceived betw! 

ſaying, I will revoke my Will, (which on- 


ly expreſſed a purpoſe or. intent ,. and 


therefore was no preſent Revocation 
and ſaying, I do revoke it, or, It ſhall 
not tand,or My Heir ſhall have my Land ; 
which croſſed the gift of it by ,the Will, 
And as Wills may be wholly or in part 
revoked 3 ſo may alſo the Executorſhip 
of one or more of the Executors , and 
yet the Will may ftand in all the other 


parts. 


TL2 290 Jeoffries, Ax1391 
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parts, ſo as there be any one Executor 

'or tiiote unrevoked : but if all be revo- 

ked, then the whole Will is xevoked, be- 

cauſe no Wilt. can' ſtand without Execu- 

- *- tors: and this Revocation may be by 
. . word' only, withour being expreſſed in 
the Will; or any other Writing. But I 
could wiſh atl to expreſs ſuch Revocation 

in the foot of the Will, or that the name 

'or 'names of the Executor or Executors 
ſo revoked be expunged or blotted out of ' 

the Willt3 and hae this be done in the 
preſence of ſome Witneſſes to teſtifie the 
a& and intent of the Teſtator; 

” Again, Revocations may be by a&-in 

\d.y x =_ as well as in fa, or by dire& and 
\ expreſs \termns: . as in the Tag Caſe of 
Tounragze and Teoffries , where Land 

Fide 6 E. 6. Tone devifed by Will, and the Deviſor 
36 4 6 After" traking a F eoffiment, though there 
Me.42.2, were forne defect in the Livey to make 
"It effetual 3 or if he made a Bargain and 

"fale that was 'never inrolled, or granted 

the Reverſion, but no Attornmient had. 

ſo as the Land'paſſed not , yet in all theſe 
Caſes the Will or Gift of Land ſtood re- 
voked. But 'in caſe he had only cove- 
nanted that he would have made ſuch 

an Eftate, and not done it 3 this was held 

to 


au Executor. 


to be no Revocation. And fo by ſome, 
in caſe he' do but make a Leaſe, leaving 
the Fee-ſimple as it was : But of this 
Quzre; And if a difference may not be 
betwixt making a Leaſe for years and 
a Leafe for life, which altereth the Free- 
hold. *'Tf a Leaſe for twenty years be be- 
queathed to F S, and after the Teftator 
maketh a Leaſe for fifteen years; reſer- 
ving a Rent 3 I take this to be no Revo- 
«cation of the Bequeſt z but if the Tefta- 
tor, after this Will made, take a new 
Leaſe for a longer term, ſo as the former 
Leaſe is ſurrendred 'in Fad, or in Law 
this muſt needs be a Revocation of the 
Bequeſt, or at leaſt an Adnullation there- 
of ; and that although the Bequeſt were 
generally of his Leaſe, niot mentioning 
the number of years for this which he 
now hath is another Leafe, and not that 
which he had at the- tinie of the making 
of the Will. So if one give his black 
Gelding by Will, and after, before his 
death, he ſelleth or- giveth away that 
Horſe , and buyeth another black one 3 
this new-gotten Horſe ſhall not paſs by 
the Will, becauſe it was not the Teſta- 
tor's at the time of making his Will. So 
alſo if the Crop in the Barn be bequea- 

D thed 
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thed in Ofober, and the party lives till that 
time twelve monthhaving ſold that Crop, 
and inned a new 3 this later Crop ſhall not 
paſs by the Will, and the former cannot. 
Again, as Revocatian may be by Alter- 
ration of the ſtate of the Deviſor in the 
Land deviſed ; ſo may. it alſo be: by Alte- 
ration in ſoune Caſe, of, the ſlate or qua- 
lity of the perſon of the Deviſor. As if a 
Woman ſole make a ill, and after take 


a _Husband, this,. without any moxe, as is,\ff, 


reſolved in the faid ; Caſe of Forſe and 
' Hembling, doth wark..a Revocation or 
Adnullation of the , Will ; for that elſe it 
ſhould be irrecoy cable, face ſhe, having 
loſt the freedom 4 her Will, cannot actu- 
ally and direcqly make a Revocation, as 
we before have ſhewed. But notwith- 
ſtanding her Will be reyoked 3 yet in caſe 
her Husband befoxe;or after Marriage with 
her were bound, .or..covenanted to per- 
form this Woman's Will, if he fo donot, 
by payment of the Legacies therein be- 

queathed, his Bond or Covenant will 
Rang good, and be fuable againſt him: 
2s was adjudged-touching the Will of E- 
l:iz2abeth Smaleman , married after her 
Will - made to cne Wood, who. firſt- was 
bound to perform it. Yet another Caſe 
there 


&2 Exccutaer. 
there is of Alteration in. the ſtate of the 
Teſtator's-perion which makes no Revo- 
cation of. his Will 3, as if he being of ſound 
mind and ability make a Will, and. after 
M becometh Frantick. Ta this caſe this j 15 nQ 
ef Revocation; fo as his Will ſtands till his 
- 8 death; irrevocable , if he recover | not. 
- | Now of a Will revoked there may be a 
Reviyer, by a new Publication: 5 and there- 
of now. 


__ Of new Publications. 


JAving ſhewed how a Will may be 
revoked, and fo loſe its force > let 
us now ſee how, without making a new 


BE Will, that fo revoked may be revived 
| and (et on foor again. And that is divers 
_ ways. As fuſt, by a Codicil annexed M. 38. 29 


after. thexeunto 3 as was reſolved between x 


Betford and Barnecgt in the King's 
Bench. Secondly, by adding any thing 
to the Will, - or making a new Execu- 
tor, Thirdly » by expreſs ſpeech or 
word that it ſhould ftand, -or be his Will: 
as I conceive to have been the better 
Opinion. in the faid Caſe of Adountague 


difference of , Opinion. . both couching 
D 2 Re- 


and Teoffries, wherein yet was much _ 


iS, in Ba, 
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Revocation, and new Publication. IF 
Man having made a former Will;do make 
a later, which is more than a bare Re- 
vocation 3 yet if afterward, lying upon 
his -Death-bed and ſpeechleks both theſe 
Wills be delivered. into . his hand, and 
he required to deliver to one of his 
Friends about him that Will which he 
would have to ſtand, and to keep in his 
hand 'the other, and he thereupon' deliver- 
eth to the Miniſter, or other his Neigh- 
bours, the firſt made Will, retaining in 
his hand . the later, as was done in the 
time of Edward the Third 3 - here the 
former Will, though made void many 
years before by the later, is revived, and 
ſhall ſtand as the partie's Will. But now 
put the cafe that a ' Bequeſt at the firſt 
is void 3 yet by Publication after it may 
be- good : as if one give to Sareh his 
Wife a piece of Plate, or other thing, 
and hath no ſuch Wife at the time, but 
after. marrieth one of that name, and 
then publiſheth his Will again 3 now 
this ſhall be a good Bequeſt. So if one 
deviſe Lands or Goods which one hath 
not 3 if he after do purchaſe the fame, 
and then fay, that his Will before made 
ſhall ftand, or be his Will,” it ſhall 

. | be 


—_— 
mo 


an Executor. 


be a good Will and Bequeſt 3 for this in 
effect, is a new making, And though moſt 
of the precedent Cafes be of Revocation 
of particular parts of the Will, and - not 
of the total; yet firlt , be it confider- 
ed , that that part ſo revoked: was in 
effe&, the ſubſtance of the Will next, 
K is eaſily diſcerned, that if one parte 
revocable, ſo is another alſo. And thus 
Revocation may ſpread it ſelf over gon 
%yhole.: Nay , doubtleſs the whole- 

uo flats may be. revoked , as. well « 
by parts'3 even as a Faggot may be 
put wholly into the 'Fire, as well as ſtick 
by ſtick. And as the Velleities or dil- 
poling parts of the Will are revoca- 
ble andinevivable; by:; new - Pablicati- 
on, as aforeſaid3:ifo is. alſo the conſtitu- 
tion of Executors.. As if one of the 
Executors® names 'be* ſiriken *, out', ard 
afterwards 'a *Stet* be” written Over "his 
Head by the Teſtator or: by his appoint- 
ment; 'tidw is" ie a "revived Execittor: 
So if the *Teftator expreſs by - word 5 
in the preſence. of Witneffes , | that 
on patty' put-out* ſhall ' yet be” : —_ 

But now I mean where the - 
pens 's name 15 not ſo. blotted out ut 
that it: may be read and 
D 3 for 
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pt ee the $ S7er is upon nothing”: and if 
_ hie'verbal Eaffirmhance ſhoutd© 'renew 
his Executorthip, "then rauſt the” Will be 
Fattly in writing and partly Nuncupative, 
his name not being” to be found mM the 
wrifteh Will. | | 
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"Sxchtin the Kit, 'wviz. the Baith 
of a Chae! real or perſonal,” which 
the 


ay Executor. 


the Teſtator had in-. poſlefhon : notwith- 


ſtanding-that, if the faid. Teſtator had by 
his Deed or Writing, or-but-by word-ow-his 
Death-bedior before: giyen thete his Goods, 
and died before they had 'been taken, he |, .p 
to-whom-they {o were given might haye' AG: D..x10. 
taken them 3 yet in. this caſe of Gift by 3,” Non 
Will; neither can_ the: Legatee, wiz.-he'ss & 96. 
to whonvthey are bequeathed, either take . 
them -or::recover them from the Execu \ Of the $e- 
tor, or a:ftranger -take;them by any Suic | ray 258 
at'the Law, for that he:chath no property.in 652. 
them 3- yea. if the Bequeſt be to himſelf a 
who is.made. Executor. be it of a Leaſe, Elin. R. 
Plate, - Cattel, ec. they-thall:not v- it nox 2'Y Come 
ſettle in him as Legatee, but as Executor, mes 12. & 
until-expreſs. or implied election ; but he $75 2%. 
is to have'and take the ſame by way. of Le- ts 7+. Le- 
g:cy. And the reaſon in both Caſes is this, #7240 
Viz. That the Law prefers Debts and: the ore Execu- 
fatisfaGion .of them before Legacies, ant ** 9077 
ties Executors alſo to that xulez and theier 
fore will;transfer nothing, 'from or out of 
the Executor, till he having conſidered -of 
the ſtate of:the Debts to be paid,and Goods 
out of which the ſame are to be paid, 
ſhall find that fafely this or that Legacy 
may take effe& without making any de- 
fect in payment of Debts, or drawing 

| = < upon 
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upon. him and-' his own Goods: any da- 
mage or loſs, as a Waſter, and :there- 
upon” ſhall affent-to ſuch Legacy.' Thus 


78.6.8, ſome Opinion hath run otherwile, v4z. 
Of late,per- That he to whotn any Bequeſt was made 
cop ome | of a thing known and certain, might take 
ſudden opt It without any affent of the Executor; and 
125.9 that when to the: Executor himſelf any 
run that Goods or Cattel, movable or immovable, 
p29 :but in vere bequeathed, in-caſe there were other- 
ciſethe wiſe ſufhcient Goods: for ſatisfaction of 
at was Debts, the ſame ſhould inſtantly.upon the 
argued, and Teſtator's death, without any. act or e- 
Jadocd ay. - lection by the Executor,. be transferred 
before.  ifito and unto him in his own right as 
a Legacy, and not remain+ in: him as 

To be | Executor, As for ſnms of | Money be- 
pought.  queathed, or ſo: much in Plate or Rings, 
it is evident that they muſt be had by the 

delivery of the Executor : Yet. hath the 

Legatee ſuch an intereſt before delivery, 

as that, dying before payment, it will not 

gO to his Executors. But, as I take it, no 

{uch perſon to whom any thing certain is 

given by Will, can make any. Gift or 

Grant of it before the Executor have 

afſented to his having thereof : nor, per- 

haps will the Executor's afſent after the 

Grant 


Bow is the Law taken; but heretofore 
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an Executor. 
Grant haye ſuch relation as to make good 


. *=” 


the Grant, precedent 3 Why ſo, yet moxq We Of 


than an Atturnment of a. Leflee, w 


And Quer. if by the Outlawry of the Le-. 


gatee before ' the Executor's Aſſent this; 


thing bequeathed be forfcited., 


1t wichout juſt cauſe an, Executor will ; 


refuſe to.afſent, . he is compellable by Law! 
Spiritug], ox Court of Conſdence 3, FG if 


*pirituabCourt pres to Io,. where ,15 juſt 
cn fo Pl. aP robibet lieth jeth, «rt credo ; for 


caſe Pe, Y 
upon condition that the. 


alien 13 his-life time, yet, a 
Leaſe by . his Will was a breach of the 
Condition, as being an Alienation in his 
life time. 

-3. Of: diſcharge by Will to: a Deb- 
tor ſome queſtion may be, whether to 


pEt+ 


is a like Afſent /to the Grant of- another * = Legacy 


after, 
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oo and make good this, fo as the 


2 .: Debtor taay-plead it in Bar,” there' be not 


> 
s 
iT * 
x . *. 


2 


dt 


© 7 requiſite, as in the former, ain'aſſent of the 


+-0-:., 4 Executor ? On'the one fide {ice this gi- 


ving is a forgiving, for he to whom it'is 


| bequeathed cannot otherwiſe have it than 


by way of Retainer, it may Probably be 
faid, that here riteds no ſuch-afſerit of the 
Executors, 'as+im the Cafe where any 
thing is to be tiinisferredy/-fof here is ra- 


ther an Exthgdiſhinent #hd'a1 Exoncra- 


fion, thart  paſſite of a Chatte} by way 
of Donation:- Orr the other fide,”it is pro- 
bable that" i Beng bur a Bequeſi;- and: (o a 
Fegacy, inte Debts'are in Law aid Con- 
ference” tn be "fatisfied befere' eriy T.epa- 
= "therefore the Executor having not 
ſufficient” otherwiſe-to Yarretie* His Teſta- 
tApe og *e this Ditbt, and 
refile: to' fuffer 'it to paſs away #S'x Lega- 
E” And to rHiS'Fpiniofr' de Tencline as 
"for "Citfofs; and farfation of 
Dbrs'is by E4vTefpeded is ih aft great- 
fy vc rin the? Teftator's 'Sbu}. But 
me. will ,” perhaps , make 'a {contrary 
doubt, thatatthough there be aniaffent of 
the Executors. to this diſcharge , yet it 
will not amount to a Legal Releaſe 5 for 
that a Debt at leaft if it be "by Specialty, 


cannot 


+ $9, heath) fakes hou ooo » at. . F 


32> Executor. _— 
camnjbt be' yeteaſed but b Deed, and. : 
Will is to Deed ; fora © eal 1$ not n& $6ls 
cefſary thereunto , though, it 'be fit and of 9 ns 
convenient;” " Whereto I," give this an” ->16- 
ſwer, that A Will, chough It be": not pro- Ds oy 

Ily .a Deed br it may =_” * .u 
good enough without Seal, which is an 
efſential pa | "of a Deed ; yet hath i it the el0% I 4 
force and effect of a Deed? for.,as a Re **7,* 
\ Teaſe cannot” be,made but by Deed 3 fo + 64 + 
* fieither cin ati Eftate or Intereſt, though ***\*, > 
but for years, in  Tithes., Advowſons , E. 
Commons, Fairs, and like' things. be grant- 
ed or aligned otherwiſe. than by Deed 3 
yet it isclearthat ſuch a Stare for years in 
any of theſe may be given, by | Will, "5 :i «©: 
well as a Leaſe of Land which proves _—_ 
Died. - eo have' the force ATE fect of 3 qe» VET 

vr mag | 250M, 
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Th Haking 4 ' Debtor or Creditor} Executors .. . x, 


C GUpps " #7 hs "_ ©" FX 8 ela 1 2He 
triade Executors, . the Teftatof was in- ; MET. 
red to twenty pounds, and B was þ 
tidebted to' the” Teſtitor rwehty' pounds, IBS. way oY 
how dv thilips' ſtand - telent! tly . upon EST 
death ? Firſt, "it is clear that the Debt of 4.3. 


B to 


44 The Office of | 

B to the:Teſtator ſtands in Law extin& ; 

and miybe this making of him Executor being a Re- 
Ret leaſe in Law, 

-——— Therefore let 27 FI, take, heed of 

fore the Or- Making their Debtors Executors.. And yet 

————_ Joubti (methinks) ſuch a Debtor made 

Executor {hould hold himſelf reſtrained 

in Conſcience from taking, benefit there- 


Yet it ſcems 


Plond. 186, Of, if ( the, Debt remitted ) there ſhall _ 


8. the Law 
—_— want to {atishie either Debt or Legacy of 


be ue ſupro. the Teſtator., And I doubt whether .a * 


$E. 4. Gourt of, Conſcience. may not ag; :N 
order, the Teſtator being perhaps i 
rant of this point in Law, that this 
ſhould be releaſed by making, - Deb X 
me Executor. | IT 
never admi- -.. And "what i is {poked of. ma king -the 
_—— _ Þcbior Exeautor, generally, tl e (ame-is to 
x1H.6. 38. be underfiood” of making any one of the 
Debtors Executors, where there be ma- 
my  joint-Debtors: and: ia where many 
ma —_— Execcutors, be.made, . and but. one of: them 
& 22.per 15 ' Debtor to the Teltator : for they can- 
oe : Not ſue. bout making Him, ,who, 1s, 
LeftaDe- Debtor alſo 4 Naincilf, wW + ig ayanenhe” 
murrer in 7 againſt kimnſelf The like, Law touching 
þ zpatrift © Action. of. .Trelpaſs or or. Account. ; Yet- of 
topywhioins old, where one made his Bajliff one of his 
Treſpaller. Executors, together with \ and B, who 
. brought 


+ Gl page pomny pom a moe 


m— CP IIYyy 9 HCO. 


ot © © wy -; wee pen et eh a: 


--”» -- I) _» 


an Executor. 
brought an Action of Account againſt the 
Bailiff in their two names only, Juſtice 
Herle held the Action well brought. This 3 84.3.3;: 
was in the beginning of King Edward the 
Third his time 3 but the contrary hath $ 
been ſince reſolved. Some alſo have held, ends 
that though in the life of this Executor : + * ;; 
who was a Debtor he could not be ſued 3 7 
| yet after his. death, the ſurviving Execu- 2? 21 H7.31: | 

tors mighe ſie his Executor, | But that ** 4*7: 
«cannot be, as I take it, for that Debt was 2? Eq: 
utterly extin& by the making of him ?uwd.com, 
Executor, as if the Teftator had releaſed 3% 

it to him; yea, though "His Executor 

died before he did ever Adminiſter or 

prove the Will. And like extinguiſhment 7 Toe: .Com; 
of the Debt, if the Creditor marry with ** 

one of the Executors of the Debtor : yet 
| was there an ACtion of Debt maintained 2: Hf; 
temp. Ed. 3. by the Husband and Wife **** 
againſt the Husband and other Execu- wo: TY 
tors, upon an Obligation by the Teſta- *** 7** 
tor to the Wife before her Marriage. But 
If a Debtor take Adminiſtration of the 
Goods of his Creditor, this, methings 
ſhould not diſcharge him , but this his 
Debt ſhould ſtand as Aﬀers in his hand, ; .. 
becauſe the Inteſtate did no at to free * 
him from the Debt. 

The 


The Office of | 
Ky be Debtee or Creditor made | Executor, | 
4.228 porn making of the Debtce Execute 


wiz + and fo the party who both ſhoul 
255: BY A pay and be paid the Debt, giverh him 


the Judges - Clearly power. to. pay hinlelf betore any | 


Giicf Jak. Other, if his Debt be by Specialty, or up- 


wha on Record... Nay, ſome have held, that 
goeds- be of {0 much of the Goods of the Teſiator ſhall 


more value? be altered in- property out of the Execu-, 


be ſo alters tor as Executor, into him as Creditor 3 but 
22 wo that can be I cannot ſee : For whe- 

It ſhall he ſatisfied out of the Leaſes 

—_— and Sm real or perſonal, - whether 
peeLkeo:# gut of the Corn.in the -Barns, Cartel in 
201. given- the Fields, Plate, or Houſhold-fiuff, 
to the Exe: this, till ſome -&letion made by this 
--- - Debtee Executor , caunot be known , 

- Nor hall. be.. effected by any operation 

of. Law preventing the Executor's ele- 

ftion in taking. his farisfaftion where 

and how he will. For certainly, as an 
Executor hath election to .pay which 

ors Creditor he will tirſt, ſo bath: he cletion 
moantin to. pay and fatisfie himſelf by what 
allto wo part.,of [the Teltator's Gopds he will 3 
this Debt. Yet, perhaps, if there be xeady, Money in 
the Executor's hands, theye ſhall be an al- 


teration 


I '1\ 


an Executor, AX 
teration of the property of ſo much there-, 

of as was owing by the Teſtator to. the 
Executor. - And if there.come not to the; SeeFyep! 
bands of ſuch Executor.duthcient. to . pay, 1; _=_ 
himſelf, he may have an. Action of Debt uw Ha#3-: 
| againſt the other Execatars,..-pr: the Heiry 18h i: 
as by ſome hath been conceived: : -Yet-let 2: Se 
it be well adviſed of, whether, if he..do 
Adminitter at-all, and eſpecially if he 

pay himſelf any,part, he. have not there- 


> by barred ar difabled his Suit for the re- 


fidue. But if he refuſe to Adminiſter at Pow. 184: 
all, it were very unreaſonable that he &.**5b- 
{ſhould not be able to ſue the other Exe- red; forke 
cutors : for ſo; a Debtor might by ſabtil- cnet ag: 
ty make his Creditor an Executor with Debt. 
others, and take a courſe that -his Goods 
| ſhould come' anly into the hands of thoſe 
others, fo as the Creditor could not pay 
himſelf; and conſequently, if he could 
not ſue the other Executors , he ſhould 
thus be ſtripped of his Debt by a ſleight. 
Quzr. 'f he may bring the Action in the 
name of the other Executors only, the 
Will being proved in his name as well as 
in the names of the reſt; or whether the 
Action ſhall not. be brought in his name 
allo, and 'then he be ſevered: at: his own 
prayer. 'But againſt the Heir there |1s 
none 


©, 
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, if 
Heie be , 
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© 


rione to joyn with him : and him may 
_ he fue, if he thave not Adminiſtred as 


wy? a: Execcutor 3 this admitted, that the Bond 


Xecutor it be otherwiſe. 


extend to. the Heir, which without ex- 
s words it doth not, though for the 


'* * Thus having conſidered of the ſtate of 


things 


before and without any Will pro- 


ved, or other a&t' done by Execators'; we 
ſhould now come to the point of the 


proof : but two things pertinent to it ate - 


in order precedent. 


————_. -\ md FO 3. *. -, 


I. What may be done by er to an Executor 


before proving of the Will. 


2. Of refuſal, and the things incident 


. thereunto. 


CI 


Before Probate what may be done by or to 


Executors. 


| S to- this, it is clear, - that before 
proving of a Willby the Executor 


| he may ſeiſc and take into this/hands any 
of the Goods of the Teſtator; yea, 


enter | 
into } 


Q 


an Executor. 49 


into the Houſe of the Heir (if not locked) 
| fo to do, and to take the Specialties of 
Debts 3 and generally he may do all things 

which to the Office of an Executor per- 

tain, ( except only bringing of Actions , 
| and proſecution of Suits.) He may pay map 4 
Debts, receive Debts, make Acquittances; 18. They 
and Releaſes of Debts due to the Telta- Ents 
tor, and take Leaſes or Accquittances of hve the. 
Debts owing, by the Teſtator : yea, if before Will and 
t | | 

ſuch proving the day occur for payment the Ordina- 
upon Bond made by or to the Teſtator, "7 
pavment muſt be made to or by this Exe- 
cutor, though no Will be proved, upon like 

pain of forfeiture as if the Will were pro- 

ved. Alſo an Executor may before Probate 

fel] or give away any of the Goods or Chat- | 
tels of the Teſtator. And whereas the Aſ- V7 25%: 
{ent of an Executor is neceſlary to the ſet- 

ling and execution of a Legacy, as before 
- hath been ſhewed 3 ſo as if one give me his 

white Horſe, or black Cow by Will, or 

any other well known thing, I cannot 

after his death take it, though I come 

where it is, but am puniſhable by Action 

of Treſpaſs at the Executor's Suit, if he 

do not. aſſent yet an Executor before 

the Will proved may give his Aﬀent. 

and it . will fland: good, Yea, — 

E c 


2z2& 238. 
Dy. 372. 


Dy.inPiow. 
Com.281. 
Caſe of 

Greysbrook, 
and Fox. 


The Office of 


he dic after any i.of theſe ads done, the 
Will being never proved by him 3 yet do 
theſe Ats ſo done ſtand firm and good, 
as-I take it, Yet (as I find) an Execu- 
tor making his Will, and dying before he | 
hath proved the Will of his Teftator, his 
Executor may not prove both the Wills, 
and {o become Executor to both the Te- 
ſtators. But in cafe the Goods were after 
Debts paid, bequeathed to the Executor, | 
his Executor may take Adminiſtration of 
the firſt Teſtator's Goods with 'the Will 
annexed 3 as by DoQtor Drury was in the 
hte Coca S time declared to be the Law 
and courſe of the Court Spiritual 3 to | 
which credit was given by the Judges of 
our Law and the Court of Srar-Chamber : 
for though the Book do not mention it to 
have been in Star-Chamber, it is elſewhere 
ſo reported. Yea, an Executor,, for 
Goods of the Teftator taken from him, 
or a Trefpaſs done upon the Leaſe-Land, 
or a , Diſtraining or Impounding of 
Goods or Cattel , - may maintain before 
the Will be proved, Actions of Treſpals, 
or Replevin, or Detinuez for theſe Aci- 
ons ariſe upon the Executor's own Poſ- 
fethon. 

But before the proving of a Will, an 
Executor b 


ay Executor, 


Executor cannot maintain a Suit or Aqti- 
on of. Debt, or the like. And the reaſon 
is, for that therein he muſt ſhew. forth the 
Will proved under the Seal of the Or- 
dinary.' - And fo, as I-take 'it, muft -it be 
if he bring any Action: for. Treſpaſs done. 
or Goods taken in the |Teſftator's lite- 
time 3 {o as the Teſtator himſelf was, en-- 
titled to the Action, and it grows not 
,upon the Executor's 'Pofſeſſon. 'I find 
that an Executor granting the next A- 
voidance of a Church which to him came 
from the Tefiator, the Grantee maintain- 
ed a Quare Impedit, without thewing, 
forth the Will : But. the Executor him- 
ſelf might ſo have done as of his own 
Poſſchion before the Will. proved, and- fo- 
without ſhewing it under -the Secal'6f the 
Spiritual Court , -as well as Actions of 
Treſpaſs or Replevin, for Goods taken at- 
ter the death of the Teſiator : yet in the: 
principal Caſe of Greysbrook: and - Fox ,' 
which was an Action of Detinue by: the: 
Executor for Goods taken or detained af- 
ter the Teſtator's death, the Plaintiff did 
ſhew forth the Will proved. But that 
proves not any neceſſiry thereof 3 or that, 
if the Will had not been proved, it could 
ve ho hurt to ſhew it forth. So upon his 
E 2 own 


3t 


34 P. & M, 
Dy. 135.a. 

Dy.#: Plow. 
Com. 281.2, 


Plow. Com, 


275. b. 


The Office of : 
own Contrad&t for the Teſtator's Goods : 
as if - the Executor fell Cattel or other 
Goods of the Teltator before the Will 
proved, he may for the Mony payable 
maintain an Adion' for Debt before: he 
have proved any Will: and in this, and 
the Action of Treſpaſs, there is no necet- 
fity of naming him Executor. Alſo, on 
the other fide, an Executor may well e- 


nough'be ſued for Debts of the Teſtator , 4 
before the Will be proved 3 for he may | 


not by his own a& of delaying the Pro- 
bate of the Will keep off Suits, except 
he will refuſe in due manner, that ſo Ad- 
miniſtration EIT, there may be 
ſome body ſfuable by the Teſtator's Credi- - 
. tors for Debts by him owing. And the 
uſual Plea of the Defendant, to eſtrange 
himſelf from the Teſtament, is to fay, 
that he neither is Executor, nor hath Ad- 
miniſtred as Executor. So as if he either 
be Executor de jure, or de fado, by his 
own AQ of Adminiftring, it ſufficeth, 


an Executor. 


Of refuſal to prove the Wil, and therein of 
Adminiſtration, fore-cluding Refuſal. 


N®* Ow — touching this other point fit to 
hought of before we meddle 
with < Poblie viz. Refuſal to prove'3 
we will thereabout conſider theſe ſeveral 
parts, vi. Firſt, howand in what manner | 
Refuſal may or "muſt be. Secondly, -in 


| : what caſes or in reſpe& of what "Ads 


© one nained Executor hath: loſt or detex- 
7 mined his: election of Refuſal or Accep- 
4 tance. Thirdly, of what effect and opera- 


' tion the Refuſal is 3' what difference where 


all the” Executors refuſe, and where but 
ſome or one of them. TEER, what Re- 
lation 1t hath. 

Now touching the firſt: The Ordinary 


before committing Adminiſtration, where 3 7-14: 


a Will is made and Executors named, 
if he know of it, muſt ſend out Proceſs 
againſt the Executors to come in and 
prove it: and if they do not come, they 
are to be Excommunicate 3 but if they 
do come, if they, nor any of them, 
will prove, by reaſon of ſuch Refuſal the 
Ordinary may commit Adminiſtration's | 
perhaps alſo they may be appointed Exe- 
E 3 cutors 


54. The Office of 


cutors at a time future, and not preſently, 
92.433 Naw Refuſal cannot be verbally, or by 
«IF D-orce word, but it muſt be by ſome Act entred 
made Exe» or recorded in the Spiritual Court, and 
the Ordinz- therefore muſt be done -before ſome Judge 
ry cor the Spiritual, and not before Neighbours in 
\ amounts to the Country 3. for that is not effectual. 
<culal of Yet Sir Ralph Rowle: making the Lord 
torſhip. Keeper Bacon, Catlin Chict Juliice,and the 
£125 © 29 Matjer of the Rolls, Executors 3. i they 
Brooker & WIOKE A Letter tothe Ordinary; that they / 
62/4 conld not attend; the Executotſhip, and | 

therefore wiſhed him to commit Admini- 

firation, who did-ſo, making every of their 

Refulals to be recorded : and this was held 

«good. - So as a Leaſe being by that Will be- 

queathed to Catlin; and he after this Re- 

fuſal, entring and aſſigning it to.one, and 

the Adminiſtator aHgning it to another 3 

-  K: came in queſtion between them whe- 

ther had bei right 3. and Judgment -was 

given: for the Aﬀſignee of the Admini- 

\ ftrator: againſt Carlim's Aſſignee: ' whereas 

' if the Refuſal had been void, Carlin had 

continued Executor, and fo his Title had 

been | better. For in cafe the Qrdinary 

: war * himſelf be made Executor, there ( faith 

the Book) he.may refuſe before his Com- 
Conerbury, Miflary ; and ſo was -it there pleaded us 
| the 


* 
% # & « 


ay Executor, 
the Archbilhop of Canterbury, who was 


« made Executor to Sir }/311, Oldhalle. 

d 

d What ſpell be ſuch medling or Admi- 

Ee niſering by an Executor, that he cannot 

n ref uſe after. 

. oY 

1 S to the ſecond, where an Executor 

e hath Adminiſtred he cannot after- 

/ wards refuſe, becauſe he hath already ac- 9 Fd. 4. 47. 
” cepted of the Executorſhip, and ſo de- *pnetnd 
] termined his eleRion : at leaſt the Ofdi- is Admin. 

- |# nary ought not to accept of ſuch Refu- - —— 
* F Afal, but ſhould conpel him to take upon $rek,and 
= him he Exccutor[hip, as the : Law was wma wee 
. 3 taken both in che time of Ed. 4. and of ?o: 7 Ei. 


Queen Elizabeth. Yet if the Ordinary {5 8” © 


do admit one to refuſe, notwithitand- 
ing that he hath Adminiſtred, this 'ſiand- 
e&th good , as it ſeemeth conceived” by 
the Judges i in the time of Henry 6. For 
there the Executor commanded one to 
take the Goods of the Teſtator out of the 
hands of FS, who did accordingly, and 
af cerward the Executor refuſed before 
the. Ordinary , - and Adminiſtration was 
committed to the faid F S, who brought 
an AGion of Treſpaſs againſt the party 
lo © taking the Goods from him 3 and there 
E 4 the 


M'cb. 27, 
28 Eliz, 


Boxel's Caſe 
in Com.Bon. 


The Office of 


the Refuſal and committing Admini- 
ſtration were admitted to be good : ſo per- 
haps, Fattum waltt quod fiers non debut. 
And it well may be that the Ordmary 
did not know of the Executor's fuch 'in- 
termedling at the time when he did ad- 
mit his Refuſal. . After Refuſal, and Ad- 
miniſtration committed , the Executor 
cannot go back to proye the Will, and af- 
ſume the Executorſhip : but if only upon 


the .Executor's making default to come -* 


in upon Proceſs to prove the Will, the - 
Adminiſtration be committed.3 here the 
Executor may yet at any time after come 
and prove the Will, and fo undo the Ad- 
miniſtration : as was in the late Queens 
time reſolved between Bale and Baxter. 

But what if after Refuſal it ſhall ap- 
pear to the Ordinary, that the Executor 


hath Adminiftred before his Refuſal, fo as 


had it been then known, the Ordinary 
ſhould not have admitted him to refuſe ? 
Whether now may he revoke his Admi- 
niſtration, ( for it is revokable } and en- 
force the Executor to proceed to pro- 
ving of the Will? And ſurely, methinks 
he' may; for that the Executor by Ad- 
miniſtring had determined his election , 
and accepted the Office of Executorſhip : 


now 


an Executor. s$ 7 
now he cannot both accept and refuſe, 


Belides, we know that Creditors may þ belng 
maintain their Suits againſt /him ha giq adotut. 


'Þ ving once  Adminiſtred ; the Common fier, and 


Plea to free himſelf, and to ſhew thathhe is Tor proud 
not the party ſuable for the Tefſtator's the Will B 
Debt, being that he neither is. Executor, alan; 
nor ever did Adminiſter as Executor 3 * _ By 
 wherefore he having Adminiſtred, it will Debt, dia 
$ be found againſt him. Now it is not con- Pied the 
*wgruous that in. 'the Spiritual Court there pro, _— 
ſhould be no Executor, and yet in the So = 
. Courts of Weſtminſter there ſhould be an and ie was 
Executor. Bur ſince this point of Admi- foand for 
niſtring is ſo material to the point of be- Juſt. Dave. 
ing admitted, or not adniitted to. refuſe, COR. 
we will here conlider in this place briefly Cer. Rag. 
what ſhall be faid to be ant Adminiſtrati- | 
on by an Executor determining, his electi> 32 H.6.7. 
on, and difabling his Refuſal,and what not. 
1, Some will perhaps conceive, that the 
Ac of the Executor inthe fore-mention'd *' 
Caſe, where he only conunanded F: $ to  - © 
take Goods of the Teſtator's out ofa firan- -.. 
ger's hands,” was no Adminiſtration 3 and + - -- 
it is true that in that Book it. is paſſed in 
ſilence, and-not expreſly ſaid to be an Ad- 
miniſtration. But the L. Dyer in the Caſe 
of Greysbrook and Fox, ſpeaking of that 


Caſe, 


The Office of 

Caſe, faith expreſly, that the Ordinary | 
might there have rejected the Executor's | 
Retuſal ; for, faith he, when the Execu- | 
*- tor had once intermedled, he ſhould not |! 
- have been ſuffered to refule :.. ſo as he | 
doth clearly: admit that to have been - an 
+17: Adminiſtration. Aud elſewhere it is 
+5: held. that'if an Executor take Goods of 
| the Teſtator, and convert them to his 
own uſe, This is an Adminiſtration 3 yea; 


.. if he*do but take them into his hands, ſay, 


ſome, without converting of them. It the 
_ Wite take more Apparel of her own than 
ts neceſſary, this is an Adminiſtration,. as | 
- the Book admits; but if by the affent or | 
- delivery of .the;Executor, it is not. More 
- Clearly, If one do either pay Debts of the 

Teſiator,. or receive Debts, or make Ac- 
« qQuittances far them, or demand the Teſia- | 
tors' Debts as Executor,or give away Goods | 
- which were the Teſtator's, or deliver Mo- | 
ny of the Tefiator's for Fees about. pro- 
Ms the Will ; all theſe be. full and - ; 
Adminiſtrations as Executor. : But, faith 
- Fitzberbert, it he only lay out his own 
"* Mony for Fees, this s no Adminiſtra- 
tion 5 ſo faith Frowick, if he pay Debts 
with his own Mony, and if he do it a- 
bout the Funerals. But ſome difference 
may 


an Executor, 
may be between Ads done by one named 
Executor and by a ſtranger, viz. to make 


him an Executor of his own wrong 3 
whereof we ſhall ſpeak after, not in this 
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place. It one being ſued as Executor take 9 £4. 2-13, 


it upon him, and plead in Bar as an Exc- 
cutor 3 this 1 is an Adminiſtration. 


Of the force and effett of Refuſal. 


S to the third Point, w42. The force 
or effect of Refaſal 3: hirſt, it is clear 
that if there. be but one Executox, and he 
do refuſe, or being many, if they do 
all refuſe, then is the parity dead Inte- 
ſtate, and Adminiſtration is to be com- 
mitted with the Will annexed, as is be- 
fore {aid,, nor can any after' meddle as 
Executors. But in cafe there be divers 
Execators, wiz. 4, B and C,, and A only 
refuſeth, and the Will is proved by the 
others, there. 4 continueth Executor 
notwithſtanding his Refuial3 ſo; as he ſtill 
may releaſe Debts of the Teſtator, and 
Debts owing by the Teſtator may be re- 
leaſed to him 3 yea, if Suit be to be had 
by or againſt the Executors, it ſhall not 
be in the name of Band C only, but 4 
alſo muſt be named as a Plaintiff or De- 
fendant, 


I4. 33 H.6. 
31, 6. ; 


Cookl. 5.F. 
28. Cont. 18 
E. 3. Bro.s. 
37. 


» E4.3.19: 


» 3. 
—_ 8. 
41Ed.3.f.22 
21Ed q f.24 


The Office of 
fendant, elſe the Aion may be over- 
thrown. For the Will being proved, all 


the Executors therein named ſtand and 
continue Executors, notwithſtanding any 


- of their Refixfals:; as it was reſolved in the 


42 El.Co.s. 
fol. 36,37. 


later end of the late Queens time,” accor- 
ding to divers former Reſolutions. And 
therefore this Executor which hath refu- 
ſed may afterwards Adminiſter at his 
pleaſure, and intermeddle with the Goods 


as well as the others: yet, faith Brook, -"} 


Chief Juſtice after the death of his Com- 
panion he cannot ſo do; but then the 
Executor of him 'who proved is only to 
adminiſter. Quod no eft Lex. There may 
be ſome difference between Suits by Exe- 
cutors, and Suits againſt Executors : For 
when they themſelves ſue, they being pri- 
vy to the Will and having the cuſtody of 


It, muſt bring their Action inthe name of 


all the Executors according to the Will ; 


but he that is to bring an Action againſt 
them need not, perhaps take notice of 
more Executors than thoſe that have 

ved the Will, or otherwiſe do Admini- 


"| __ _ ter: for it is no good Plea for them- 
ſelves in an Action again them to ſay 


_ alſo that he hath adminiftred, as it ſeem- 


there is another Executor, without faying- 


eth 


an Executor. 


eth by divers Books. Nay, one, Book in 
the time of Henry 8. goeth farther, wiz. 
That if the Suit be brought againſt all, 
| yet one of them not intermedling with 
| the proving of the Will may plead that 
he was never Executor, nor adminiſired 
' as Executor. By this it ſhould ſeem that: 
Executors refuſing, ( I mean all of them, 
ſo as no Will is proved) they in an Action: 
Rk. againſt them may ſay that they were ne- 33 H.6.38.2: 
ver Executors : but methinks, they ſhould Ns m_ - 
not ſo plead, but ſhew the ſpecial mat- 27 . 8. 12. 
ter, as was done in the time of Edward | -4rvug 
the fourth. | 

As for Relation, I will forbear to ſpeak, » £4. 4. 34: 
til I come to proving 3 for that Probate ©*/ 35: 
and Refuſal ſtand in the fame fiate as 
touching Relation. | 


CH AP. IV. 


Of. Proving Wills. 


A T Ow let us ſee touching the Probate 
E of Wills what is conſiderable ; and 
therein of theſe three or four parts : : 
t. Where, and before whom, and how the 
Proof muſt be. (90 04s! 
| 2. What 


N , ” 
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2. What ſball be Bona notabilia, to intitle 
to Probate. 

3. What force or validity either a right or 
erroneous Probate bath. 

4. What relation exther Probate or mou (al 
hath. * | 
_As touching the firſt point, viz. How, 

and where; and before whom, Wills ate to 

be proved, briefly thus : 

_ © The proving is in the Spiritual Court :\ 

yet in ſome Mannors, by Preſcription , 

Wills are to be proved before the Stew- 

ard, though no Lands thereby paſs, as ap- 

pears by divers Books : and in the Mannor 
of Maunsfield is this Preſcription 3 and in 
others, whereof Tremaile was Steward in 

King Rzchard the third his time, as hede- 

clared. And the like I may-tell of my own 

knowledge touching the Mannors of Cow- 

Ly and Caverſham inthe County of Oxford, 

where I have kept the Courts'of the Lord 

Vicount Wallingford, and found it in pre- 

ſent and frequent uſe. And it is faid by 

the Judges in the time of King 7H. 7. That 
this proving of Wills in the Court Spit 
tual is not ancient, but ef later time. 

Yea, it is acknowledged by Linwood, the: 

' Dean of the Arches, that it pertains not to- 


the Spiritual Court of common right 3 nor 
Is 


* 
{ 
: 


an Executor. 


is ſo in uſe in other Kingdoms. The reaſon 
why the Law 'of England hath herein gt- 
ven way to the Ordinary and Court Spiritu- 


al, is faid by Walſh in Greysbrook and Fox's 


Caſe to be the Piety and Integrity which 
is preſumed to be in thoſe of that FunQi- 


* on, having charge of Souls. Indeed they 


are as it ſeems to me, Executors of the 
New Teſtament, or laſt Will and Teſta- 


ment of Feſis Chriſt, whereby great Le+ 


gacies and Gifts are given to men, and by 
Paſtors to be diſpenſed and diftributed - 
of which Diſiributers it is required, as 
St. Paul faith, That they be found Faithful. 
And happy are they who with him can 
plead Plene Adminiſtravit, wiz. that they 
have fully Adminiſtred, as he did 3 much 
depending thereupon, viz. God's Honour 
the Blefling, Proſperity and Safety of the 
Country, the Piety, Juſtice, Conſcience, 
Contentation and Salvation of Men. As 
for Wills proved in London and Oxford 
before the Major, that is only in reſpe&t 
of the Burgages within thoſe places devi- 
fable; but they were to be proved alſo 
betore the Ordinaries in reſpe& of the 
Goods, and there only where no Lands 
are bequeathed. | 

The proving then is to be before the 
| Ordi- 
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Plow.Com:. * 
279. 


I Cor.q. 2. 
AQ.20.27. 


Fide fol. 


The Office of 
Ordinary, General, Particular,” or Special. 


By Genera), 1 rmean the Metropolitan or 


| 'Y Arch-biſhop, before whom it is to be | 


both In . 
and Tork, 


proved; in caſe the. Teſtator have Goods 
valuable, called Bona Notabiliay in divers 
Dioceſſes whereof he is Superiour, 


Of Bona Notabilia. 
ww Hat {hall be faid to be Bona No- A 


| tabilia is conſiderable for © | 


thereabout hath been much diverſity of 
opinion : Some holding that they muſt 


| be of forty ſhillings value , ſome five 


Canon 92, 


pound, ſome ten pound 3 yea, ſome that 
the value of a peny ſufficeth to draw it 
to the Arch-biſhop from the particular 
Biſhop. But that difference of opinion I 
conceive to be now cleared by a Canon 
made in the firſt year of King Charles 
his Reign at a Convocation then held, 
whereby it is eſtabliſhed, that five pound 
ſhall be the ſum or value of Bona Netab:i- 
Lia; yet therein is this Provi/o, that where 
by Compoſition or Cuſtom in any Dio- 
cefles Bona Notabilia are rated at any 
greater ſum, the ſame ſhall continue not 
altered, It is likewiſe thereby provided, 
that if any Man die 7 itinere, viz. in his 

| | Jour- 


dn Executor. 


Journey or Travel, the Goods which he 
_ then hath about him ſhall not cauſe that 
Adminiſtration ſhall be committed” or 


tan. oh 

Having conſidered of the value, now 
> ch obſervable is, what things 
ſhall be ſaid to be Bone Notabilia, And, 
as to that, Debts owing to the Teſtator 
| are Bona Notabilia, as well as Goods 
' 2in poſſeſſion , their value being anſwer- 
able :* yet, I think if the Penal Sum cf the 
Bond be but five pound for payment of a 
leſs Sum, although the Bond be forfeit- 
ed, yet in the Spiritual Court, where re- 
ſpe& tro Conſcience fuppreſſeth the fa- 
vouring of Executors, this will not be 
taken © to be Bona Notabilia, viz. of five 
pound 'value, alchough in Law the whole 
Penal Sum be a duty, But if the Debt 
be five pound or more, though it be de- 
ſperate, or due from the King, againſt 


whom no Suit can be, but only by Pe- | 


tition, yet this will ſtand for, and as Boyd 

Notabilia, as 1 take it in the Court Spi- 

ritnal'; though thereabout” I can bat 'con- 

jzecture, fince the Rules of our Law deter- 

mine 'it' not, And "this Point, touching 

the 'Kmg's being Debtor, 1 find _ 
| F te 
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the Will proved before the Metropoli- 
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21 Eliz. ted in, the hte Queen's time, but not re- 
ſolved, ſo far as I find. But there Po 
ham at | the Bar urged that no Debt ſho 4 
be. Bona Notabilia 3 and if it ſhould, yet 
not ſuch for which no remedy by Suit, as 
in that Caſe, the Queen being Debtor. Yet 
a farther Queſtion. Local is touching | 
the Debts or things in Action, in what 
Place, or Dioceſs. they fhall be faid to 
Goods con- be as- Bona Notabilia, wit. whether in 
_— the place where the Debtors be, or where *j 
ous. the Obligations, or other Specialties. be ? 
And as to this, the:Law hath been taken, 
That becauſe the. perſons of the,Debtors 
be. moveable,paſſant and tranſitory 3 there- | 
fore theſe Debrs ſhall be faid «to be, and | 
to make Boya Notabilia where the Bonds- | 
or other Specialties be, and not where. the 
Debtors inhabit and dwell. And fo Was it 
not long fince conceived by Juſtice Walm- 
ey, and Juſtice Beaumont in one Prety- : 
Bita7Blis." —_ 's Caſe, no. other contradifting it. 
Vide x3 & Herein therefore many axe miſtaken, who | 
14 =D): only. in reſpect that the perſons of the 
Debtors do dwell in | foreign Dioceſles , 
other than the places of the death of the 
Tcſiator, or where his other Goods were, 
do take Adminiſtration in the Preroga- 


tive Court, though the Specialties cr” 
_ 


8 Proof is, and thereabout we ſhall find 


au Executor. 
ed where the party died, or his Goods re- 
fidue were.. But in cafc the Debts be only 
by Contra, without Specialty, then in- 
deed they are to be eſteemed Bona Neta- 
bilia there and in that Jody where the 


Debtor is, as the faid Judges well .con- 
ceived the difference. But in caſe Land 
be given to Executors for payment, of 
Debts or Legacies, this ſhall not be Bong. 
Notabilia, as I take it,though it be Allets- | F 


Of the validity and invalidity of 'S 
Prohates. 


.S. to- the third Point; we will firſt 
. {ee -of what validity an erroneous 


this difference. . Admitting that one hath 
not Bona. Notab:ilia in divers Dioceſles., 
ſo as of right the proving of the Will ' ap- 
pertaineth. not to the Metropolitan, and 
yet the Will is proved before him 3 this 
is not meerly void, but ſtands in force till 
it be reverſed by ſome Sentence upon Ap? 
peal :..as was reſolved between Year and: 2: E1ie; 
Feoffries, in the late Queen's time. But 
on the other ſide, in caſe one have Bona 
Neotebilia in divers Didcefles, or a Pecu- 
liar and: a Dioceſs, and | yet the Will is 

7 V7, - pro- : 


The Office of 

proved before the particular Biſhop 
within ' whoſe Dioceſs part of the Goods 
2re 3, this is meerly and utterly void, with- 
out afny Reverſal. So alſo of proving in 
ſome Peculiar. ' And in cafe ane have Bo- 
na Notabilia both in the Dioceſs of Can- 
terbary, and in the Dioceſs of Yorks the 
Will. muſt be proved either before both 
Metropolitans, if within each of their Ju- 
riſdi&tons there be Bona Notabilia, in di- 
vers .Dioceflesz or elle, as I take it, if « 
there be not fo in any of the places, then 
before the particular Biſhops in thoſe ſe- 
veral Dioceſſes where the Goods are. Or, 
if within the one Juriſdiction Metropoli- 
tan the Teſtator had Goods in divers Dio- 
ceſſes, and in the other but in one Dio- 
ceſs 3, then in the one place is the Will to 
be proved before the Arch-biſhop, and 
'n- che | other place before the- particular 
Biſhop, as I conceive, And. ſo-alſo of 
peculiar Juriſditions, And in  fome 
places Arch-deacons have peculiar, or 
_ firiſdition Ordinary, and power to take 
Proþates of Wills, and grant Adminifira- 
| tions. But where any like error or miſ- 
proving is in theſe reſpets, it 35 cauſe of 
Reverſal or of Nulliry, according; to' the 
former differerice :. ſo alfo if there be falſe- 

| RAY hood 


)) 


* king of a later. 


A right, and alſo rightly proved 3 let (ps-yet 
a ſee the force and firength of the Proof or 


dant fo ſued may deny. ther the Plaintiff 22 £4455 


Divorce ;and the like, :in the Spiritual pope 
EO hath often been held, 


an Executor. 


hood in the proof, were it communi for- 
71a, that is, without Witneſſes, or by EXA- 
mination of Witneſſes 3 yet may it in the 
Spiritual Court be undone, 'if either gil- 

proof can; be . Or  progk of . _— 


—— 


Now, admitting ; the:. Wilt true, = 


Will ſo proved. Ir being under the Seal 
of the. Ordinary cannot be denied,. faith 
one - Book, to wit, whether - this ſhewed 
forth - be. a Will "proved or not'3; no-, 
though the. Proof be but. .jndorled on the 


Book: " But notwithſtanding aha Defen- 9 £4. 4. 47. 


£ #« <4 


22 H.6. 52 


is Executor, as not being concluded. nor 
cltopped by the Probate ſo--to ſay. - Aud 
the reaſon-. is, becauſe the Seal of the Ox- 
dinary is, but; matter jn EaQ, and not mat- 
ter of. Record : NOx. -axe the, Sentences. of 


Court, Judgments. OL matters -of Recon), 7 - uy 19 


o Vs ? " 
gory T7 
hy # 
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Of the Relation of Probate and Refuſal. 


'S for this'laft Pint, both”. the Pro- 
{A-ving and the Refuſal: ſhall: have Re- 
Htion' to the death of 'the Teftator, as I | 
| take it to divers purpoſes.” 'S6 as to the | 
\ 551.25; Proving, faith the 'L. Dyer expreſly "and | 
i confalently in; Grezbrook and Fox's Cale 3 
and the reſolution alſo'of the Caſe proves / 
it... For thete Adininiſtration being com- 
mitted before any” Will proved or noti- 
hed-to the Ordinary, - as it ſhould” ſeem, 
the Adminiſtrator ſold ſome of the Goods 
to'F S, andafter theExecitors {proving 
the Will) broaght" a1 Action of Detinue 
_ for thoſe Goods againſt F'S, whopleaded 
- this Adminiſtration” and Sale: and: there- 
-upori the Executor demurred 3%and Judg- 
ment was given for him, 'as having” by 
the proving '6f "the. Will diſproved the 
— ab #itio.  ButSit' L; trae 
+» [that Judgment Was'piven 'only* by. two 
ET IE» Judges; one Being" Me the other 
>. 9 E.q.z3. diſſenting int "dpititoin;* yer T think it was 
47. Norto right and according to:'Taw!2 and that 
2 Rel-aſke Refuſal ſhall have the like relation 3 elſe 
mide be-, could not the Adminiſtration relate to the 
Co.1ib.5.18. death of the Inteſtate, as it doth to ſome 
C L pur- 


a 
L (1 


[| 


om. waF 
OO 


ed Sk. Je. BE. IR... A. ©. 
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purpoſes, expreſled in; divers Books;' iz; 
to have an Action of Treſpaſs for Gaods: 
taken before Adminiſtration. committed. .; 
and to have a Rent growing payable+in 
that mean time; F CI 


Py OE 


_=_ ma ———— _— ——_—— 


L141 B71 G19 DIE 
What Fees to be paid upon Probate,” or 
for Copies of Wills or Inventories.” 


Per Stat. 21 Her. S. Cap. 5: 


i. Where the Goods 'amutint not | to above 
frve pound, only ſix pence to the Scribe. 

2. Where they be above five pound, but 'un- 
der forty pound, 2 $;'6d. to the BB. 
12 d. fo the Scribe, | 3:16 0 
Where above forty pound, to be taken 
but 2 8. 6 d. to the- BB. 25. 6d. to 
the Scribe, or 1d. for each te: Lines 
of ' ten Inches long , at the' Scribe's 
Choices I Watt 7 


* Heſe Sums are. to 'ſatisfie both 'for 

Proving, Regiſtring, Sealing,, Wri- 

ting, Prailing, making of Inventories , 

giving Acquittances, Fines, and all 'other 
things concerning the ſame, 

Where Land is given-to be ſold, neither 

| F 4 the 


"0 Dd. tld... a "0 - . 
4 ITT _ 4 \ : 
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the Mony raiſed, nor the Profits thereof 
ſhall -be: accounted” as any of the Teſta» 
 tor's: Goods or Chattels, faith the Sta- 
tute, 
Note, That the Will is to- be brought 
with Wax thereunto ready to be ſealed, 
and proof to be made of the Will, ac- 
cording to Common Cuſtom, 

For making the Inventory, the Execu- 
tor is to take or call to him two Credi- 
tors or Legatees of the Teſtator, and do it 
in their preſence 3 or, in their abſence or 
refula), ' two honeli perfons being the next 
of- thus:Kin 3 or, in their default, two other 
honeſt. perſons. ©}, .. 

The Inventory. is to be indented, 'and 
one part left with the Ordinary, and the 
other to remain with the Executar. 

. The Executor is to make Oath for the 
cruth of- it. 

. For..a Copy deſired by any, cither of a 
* ill -or Inventory, no more is to be paid 
than before is allowed for the Regiſiring 3 
with the like eleftion to the Scribe or Re- 
2iſter,.:as 15 above ſaid, 

. i2Mr, Sw:inhorn faith, That an Executor 
25:t: ſwear, andif it ſhould be thought fit, 
to be bound to. make a true account, when 


Ho. (hall be thereunto lawfully called by 
the 


an Executor. 7%: 


the Ordinary. Of this Account fee in gy, ,: 
Page 274. And of accounting ſome Books” E.z. cap. 1. 
of the Common Law make mention, as ar hall 
13 Egw. the third, Fitzherbert Exec. 91. account as 

where Trew faith, That of a thing in A- pies 8 57? 


Gion no Account ſhall be before the Or- , 837. viz, 


$ E. 2; Tit. 


» © edinary 3 but Parn ſeems of a contrary Opi- get. 


nion. And elſewhere it is ſaid, that where 4 -  $-36 
a Debtor is made Executor to the Debtee, iy :etting in 


| he ſhall yer account before the Ordinary, *ccovntiris 


, ' . ſaid the Les 
Yor this Debt: yea, as of Mony in poſſel= garee ſha 
ſion, faith one 3 which others denied. _ warn 


An Executor by wrong ſhall be drawn — ids Ag 
to- account before the Ordinary , faith _— 
Moyle Juſtice, But faith S. German, he 1s £d4.f.z. 
may not force any to account againli the Moye. | 
Order of the Common Law 3 (not ſhew- ber Wood: 
ing what that is,) And rewp, Edw. the 4. Aey 4b 
it is ſaid, at leaft by the Reporter, that af- 75, bv. 
ter the Will proved, che Ordinary hath no - Any oo 
INOTE todo . quad n0n credo. | | $44- 4 H.7, 

Allo of the Oath of an Executor divers 76: _— 
Books tell, . but not to 'ſuch- purpoſe as. _ 


Swinb. but traly to perform the Will. 


The Office of 


CHAP. V. 


Bo FWhat things ſhall come unto Executors, aud 
. 43.2x Aﬀets in their Harfas,and what fot. 


vW « 


K, HE things which ſhall come to Exe- 
Þþ cutors are of great multiplicity, and 
would make a large and confuſed heap if 
tied together in one bundle or lump. 
will therefore divide and fort them out 
in parts, after the beſt manner I can. ' Firſt, 
we will divide them into things Poſſeſſo- 
' xy, oraqually.in the Teftatorz and things 
m Acion, or not actually in the Tefiator. 
Secondly, the Pofſeſſory into Chattels, real 
and perſonal 3. or (as ſome lefs properly ex- 


i | preſs it) movable and immovable. 


Of Chattels real Poſſeſſory. 


TE may be divided into two kinds, 
vViZ. living, and not living. The li- 

ving are not many and various. 1. The 
Wardſhip of the body of another (be it 
by reaſon of a Tenure of the preſent Ow- 
ner, or by Aſſignment from the King or 
other Lord of whom the Tenure _ is 
a Chat- 


an Executor. 
a Chattel real; not perſonal; though it be 
an intereſt in the -perſon of another 3but 
it is in reſps& of a Tentre of Land, or 
other Hereditament, and is for years, vis. 
during the Minority, or: till Marriage lad; 
and fo is real; Next, a Viliin for years(as 
by Grant fof a Term from him that 

the Inheritance) is a Chattd| real, As for 
an Apprentice for years; it is' by Cuſtom, 


a as I take it, "that he goeth or is derived to 


Executors:- But'for reaſon after ſhewed; T 
think - this Intereſt be _ *ee the reality, 
but in*the- perſonality -ra So of 'a 
Debtor!” Ha Execution for 57 the = 
reſt in '26r mote pt Meh nt 
his Liberty, i3 ages yin va Tha 

ſons which' after 1 ſhall mar yo 

but a'perſonal Chattel, © The like Kei, 

a Priſoner taken in Wars; As' for Fiſhes 
in” a Pond, 'Conies in 4 Warren, 

ind Park, Pigeons in a+ Dove-houſe 5 
where Ahe Teſtator had'rhe /Inheritance; 
or- but 'for life, inthe Pond; | Warr, 
Park ' an# Dove-houſe', - 'they are+ not 
Chattels at all, nor to go 'to-the Execti- 


tors,” but to” the Heir,” with the Inhett 


tance,>1 Ifcthe' Teſtator' were 'but a Ter- 
ener; they 2re to go" to the Executor 'bitt 
as acveſſary 'Chattels, following the _— 
Q 


The Office of 
of their principal, viz. the Warren, Park, 
Dove-houſe, wt EF. 

-» The real Chattels not living are ei- 
ther in Houſes or Lands moſt uſually.,, and 
that' three ways :-. Firft , by Leaſe. for 
years : Secondly; 'by Wardſhip. -of Lands 
held -by Knight's-Service : - Thirdly:, | by * 
Extent upon Judgtnents, Statutes, 'or Re- 
cognizances 3.or. in things iſſuing-out of 
Houſes or Lands, / as Rents, Commons, E- | 
ſtovers, or ſuch; Jike. - But where. an In- 
heritor reſerves a- Rent upon;a-Ltaſe for 
years, this ſhall not go to ..the Executor, 
baut-;to, the; Heir; with the Revyerlion,.- 0+ 
ther than Arxexages: of it behind! at the 
death of the. Teſiator. Alſo Commions, 
Corodies for ;years, Advowlons,;'Tithes, 
Fairs, Markets,” Profits of Leets;.and ſuch 
like, 'which /. the: /Teſtator. had for. years, 
all: which, may accrue any of theſe ways 
as.' the firſt ,- are -Chattels real Ye, 
one {imple ; Preſentation to a';Church, up- 
on the” next, Avoidance is;:a xeal:,.. and 
not perſonal; ;Chattel, before it, come to 
be void-; -and -what-then''it is we: ſhall 
after ſhew.;;;And - the Title. accrued to 
the Crown .upan. Attainder ' of | Fejony ;, 
where :the- party: held not of the: King, 
Tit. the Annum' Diem & Vaſtum,. that 
29 IS, 


an Executor. 
I5, er'not only to take the Profits for | 
6 Rwy but to will and demoliſh Houſes, _ 
and to extripate and-eradicate Trees and Fitz 

| Woods, is ' but a Chattel 3' and therefore 

' | though granted to one and his Hens by the 

|| King, yet ſhall go to the Executor, and 

«| 20t to the Heir, en 


Some doubtful or leſs clear Caſes touching 
Chattels real. 


Irſt, where we ſpeak of Wardfhip, it- 
is not 'to be underſtood of Ward(hip 
by reaſon of Socage Tenure, for that go-' 
eth not to the Executor, but he ſhall be 
next Gardian who now, after the death 
of the firſt Guardian, ſhall be next of 
Kin, it the Ward continue under 
fourteen years 'old 31 elſe he 'is out of 
Wardfhip. Secondly ,” if -one have a' 
Leaſe for three lives| to him and his Af- 
ligns, this is'no Chattel, nor ſhall go to 
the Executor,- nor to- the Heir, but to 
him who firſt enters and claims it as an 
Occupant, if no Aſſignment be in the 37 4/2-+# 
life of the Leſſee made: 'Contrarily of a 
Leafe for many years, if three, or more, 
or leſs, ſo long live, ' this' is a Chattel; 
and ſhall-go'to the Execcutor/ So an Exters 

| upon 


Fr. - 
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upon a Statute, yet. it is delivered to the 


. party as a Free-hold, wiz.. ut liberum te- 


:." nermentnm > - but that only makes, it-to be 


guaſi liberum tenementuw as to the main- 


' taining of an Afﬀiſe, if 'wrongfiflly put 


out, Where one is ſeiſed in the right of 
his Wife of Land, or other Heredita- 
ment, and is attainted of Treaſon or Fe- 
lony, the profit thereof accruing unto the 


4 E. 3. Af. Crown is but a Chattel 3 'and though the 


166. Bro 


Chat. 1 "% 


King grant it to one and his Heirs, yet it! 
fhall go to his Executors. ., And if one 
having a Leaſe' for many years, -wiz. 100, 
500, or more or leſs, doth deviſe and 
bequeath the. fame to 4 and the Heirs- 
males of his body, and for. want of 
{uch- Iſſue to''B and the Heirs-males of 
his. body, and. dieth, having Iſſue a Son 3 
the Term ſhall not go to his Son, but 
to his Execyutor or Adminiſtrator ; for 
it cannot be made a matter of Inheri- 
tance, So if A had died. without Iſſue 
Male, the Term ſhould not have gone or 
xemained to B.but to the Executor or Ad- 


 ..« Miniſtrator of 4; as was. lately adjudg- 


ed-in the Exchequer between | Sir Robert 
Lewknor and. Mrs. Hammond. So of an 
Advowſon, or-:agy other Hereditament , 
granted or deviſed to one and. his Heirs 


for 
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for. 100 years 7 or if ſuch a Texmer grant 


a. Rent out of the Land to..4: and his 


391 
| So. 
Heirs, or the Heirs or Heirs-males of his **%* 
body ; yet ſhall the ſame go to the Ex- h 
ecutor, and not to any Heir 3 for it be } 


79 
36B 


. 
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Mon- 


OW Com 


ing derived out of a Chattel, cannot be $24, *.. 
any Free-hold or Inheritance, but is it ©- + * 


ſelf a meer Chattel. Partns ſequitur ven» 
frem. | 


Of Chattels perſonal. 
PE-r onal Chattels, or Goods moveable, 


"Th 


are alſo in like manner to be divided }. 


into quick., or dead. The. quick are 
Cattel of «all kinds as Sheep, Horſes, 


Kine, Bullocks, Swine, Goats, Geele, 


Ducks, Poultry, &'c. There may be 


-alſog in living Creatures reaſonable an 


Intereſt as in a Chattel perſonal 3 as in 
the perſon of a Man taken in Execution 
for Debt. And this I hold to be in na- 
ture not a real, but a perſonal Chattel, 
( as before was touched ) for. that Debt 


' 15 the root of it, and the Body is but a 


pledge or gage, diſchargeable inſtantly 
upon Payment, Releaſe, or other Dil- 
charge of the Debt. Like Law of a Priſo- 
ner taken 'in the Wars; for thereof and 


5 
4% +4 
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No, ns. br.  flierein, as in a Chattel, hath the party 


$8. 


TIE : a'legal Intereſt : as appears by a Writ of 

: Treſpaſs in that Regiſter for taking a- 
that wr Þ way a Priſoner, viz. Quare quendam Sco- 
fence ware tur Priſonarium ſuum cepit, &c. And 


for bis rans Note lately, viz. in the time of King Hen. 


ppoorenymag the- 8th, the King himſelf, upon the win- 
+ Property Ning of Bullen, bought divers Priſoners of 
38, his Subje&ts. And by a Statute in the 
beginning of Her. the 6. his time, this 
Intereſt in a Prifoner is mentioned as 
valuable, and coming from one King un- 
co another 3; therefore, doubtleſs ſhall go 
1 H,6,c.s, from Teftator to Executor by death, and 
not to be infranchiſed or freed thereby. 


The intereſt which one hath in an Ap- 


prentice | take to be rather perſonal 


than real, though for years, becauſe 
not ſpringing out of any real Root, as 
Wardſhip and Villainage 'do, but out of 
a meer Contract. As fora Servant whoſe 
Maſter is dead , doubtleſs he is legally 
diſcharged, and /is' not Servant either to 
Heir or Executor : but meet and honeſt it 
is that one of them continne him in ſer- 
vice, till a fit time of providing for him a 
new Maſter 3 and, fit for him, not to de- 
part ſuddenly. ] 


Now for Giojs perſonal without life; 
+ a= theſe 


" F - T\ ct : WT. 


theſe * are evident, wit. alt Hoi hold- 

Implenients 'and -Ureafils;; LEN 
&s;'Cotn; Pale, Bay? Wood 

{evertd from the ground; 'Wares, Meichait 


dize,” Caits, Plowvs, Coachies,'S: eg . 
fach like moveable things, a 
bw: a. a3 ©4 fil ow 


' Touching #08» v7 
7 as +7 21967} 36113 
3 acting pn hivthg.” "If the 150m ey 
Teſtator* had® an WF .* , 1d One 
Deer, or Conics, or MITE by el 
ges | theſe as wo jen Chickens, Hhall'Þ5 Kat Rage 
fo the-Executors ®1d,? tivugh not Y 1.0.11. 7.50, 
* * they" were takewvand kept alive in-any a 
Roorti, Cage; 'or tike'Riedeptade, as/PHEL 


farts ahd Partridges* often bes © FAB 1684.14, 


@Truhk, as alſo 'youmg/Pigeons;/ thiciigh 152 574 18% 
not 'tarhe,, ons Big ur ot Hewi in © 
able / to' fly out 3. cyet* their 'Da he ap i , 
old':Ones, ſhall g6/ to the Heir BEx "the fieal theſe 5 
Dove-houle. -- Ati if i*the -Teftator had revnhey be 
- any ' reclaimed Hawks-they' alſo as' Cat 
tels perſonal thal P85 to the 'Ex 


becauſe they are” ove? 


eornmotily y 
ble. And w 


and; 'Spaniels be *'inot” '< 
bought and- fold; ' nor fo wbciety' | 
been; yet are they —_ grown © 4 
Mer- 


—_— 


Ls 
ls lis as * 2h an reds 
i j 


ye ; ſpgne, good: 
* ving.of 


ve valuables: as. well 
Les both 2ending to: eight 
rate the Spigits 5;4-ay, of Hounds 
hath to my Pk more. I and vivaci- , 


ty tliieny oth Matck: \ Add hereto, 
that there may be {Ne %ofi and advan- 
_ tage pptten by them,;hpth, quoadredefiic 


" Bs (© adey a7, tt pai + nalis: the get- 


nd the, preſer- 
others, as Lambs, Conies, Fiſh, 


x mages for _ AY uch, v3 


| mY (eroing to. þ AH, eyes ſo;: of Fexxets 
| 6 bt : to, cata, Cones, jo a ty «1 


Jae they Axe 

| ; Put Kt may, pa ha ps; be: 
"y one thele- mg are Catte), 
F e., not 4 ray "507 _ 


7 oh | pump haxe-p roptrty 
Hy Frys Sing whezeof: no Replevin. li- 
—_ OL;- $7 0F0Y; not in Sacks: nor 
Carts, 


Carrots, 


= 


whereon is 
ripe Corn. 


For he was 
Tenant for 
life in efe& 


ki Gm Lindo Inhe- 
"po tothe Heir , 


_”, the ei Re to the/Eecu- 
qr, "The: reaſon of” $fehce 3 is, : becauſe 
this- "Jter comet* not meerly 'froin the 

| YRgat the ed.” 5d Th rriatmurance | 


ang img or ga "S$ 

ve if the Wife' bid the Leaf® for years, 
x Execptor to {ome former Higband' or 
other” Friend, and the Husband 'after ſow- 
ing dies ? > who'theut That have' the Chrit ? 
Ch x(2iuly the Corn .lhatt go tothe Execu- 
tof oof the laſt Hdbind; at leaft 16'fhnch 
as, I5 more than the years value "of the 
Land, or the making it up by:: addition of 
other thin gs 3 it the ae is tO "Aﬀets 
for yenent of and Legacies: ©. Pat 
be tae agtin ;, ON the Brkkdnd-:and 


Wite were Joynt-Tenants of the 'Land, 
rhen 


an Executor. 


then the [very Com ;growing thall, ſur- 
vive to her together with the Land ; 
though the Husband fowed. it, yet ſhall ic 
not go to the Executor. Being i in confide- 
ratian of things growing on the ground; Dye, 
let usnot forget, to think of Trees fold by 
F $ ſeiſed of the Inheritance of the Land 


to F.D. who dieth before felling 3 this 


Intereſt.is a Chattel, which ſhall go to the 
Executorand not to the Heir of F D:; but 
ſome [colour may be "that theſe, becauſe 
fixed to the Soil and, Fiee-hold, are real 
Chattels, as the Intereſt -j Fir! Land i is, and 
not - perſonal, So ako bf Trees accept- 
&þd by bin who ſelleth-,the Inheritance of 
the Land; - But in both Caſes I conceive 
this; Intereſt to be perſonal, and not. real 3 
for - that; as it is a' propriety. of Chattel in 


the Vendce or Vendor with 


excepti- 
on ,. it ſtands in conſideration - ſevered 
and abſtracted from. the Soil or Ground 
where . the Trees grew , [the 
yu be not atually . levered -by the Axe 


rom their Mother Earth. ; But if the Lef- coui.r.38, 


for for years or life do except - the Trees, 
theſe continue parcel .of - the Free: hold 
and: Jnheritance, And. after Com: reap- 
cd, and before the\Tithe ſet out, the In- 
heritor of the Tithe. dying, I think. the 

G 3 Exc» 
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,: Executor, mo far ng Hetr ſhall have” the 
* Tithe after {et ud: 01 aff a3 9 
Now let bs Sink Home tothe Teſta 
| _ tor's Houſe; ahd"ſee in and about- it. 
» Sotne 'doubt ' whit! pertains to the Heir, | 
_ fo * and whar to the Executor. 'Quettion hath 
Houſe i bern' of old, 'and of late, touching- Cop 
: Lady . Furnaces, Fats for \ Dy- 
es 'dt Brewets':\"Pales, Rails,': Glaſs 
in” 'Windows:: Tables, Dormanits; Wain- » 
feots; Doors , : Docks, Keys ,- and -ſuch 
like, - 'to whond' theſe ſhould go / whe- 
to the Heir 'or *Executors. And' in 
the later end 6f Henry the! ſeventh his 
21 H.7f.21, time; art Fxecutor” taking 2: Furnace 
which" ws ſet" ih 'the middle of 'a' Houſe, 
and' not fixed-'to'”'iny Wall, 'the Heir 
brotght- /an' Action /of Treſpaſs - againſt 
"bi fot 16- doingy art it was adjudged for þ 
the Heir, viz; thatthis' was to go-as part | 
of 'the- Freehold 'tnd Inheritance to-the. | 
42 F256.” Heir,” And lorig”btfore;: In Edward the 
third his time, 3t'iwas debated, whether 
it ws wafte 'in' a'Teſſee to remove or 
| takeaway a Fifenate,” or not : But find | 
-NO opinion delivered by the Judpes. - But | 
It-thelate Queens" Hme, Juſtice  almſh 4 
faia”'that' the Lord iDyer's opinion © was, |! 
That" Where the Furritiee is not fixed » al , 
all, Z 


an o —_ 85 


Wall; the:Leſſee ny 2 lis Ferm 

take, it.@wayy . z; it were, fied 

toithe Wall; 5% then,jit ; firengthneth..the = op os 
Houſe; And, yet, notwithſtanding jt might _ 

be! ii the one Caſe,fo. removed: by the 

Leſſts, yet it is,;not; there, as he- ſaid;ca 

Chactsl pert ſonal. ori moveable , - fo as (it 
is,,attachable;- - And there the Caſe bring, : 

that a-Clathier .being, a- Termer of,,-an 
Houle, , had. fixed. a, {Copper to.the Wat, 

with Looms and. Bricks neceſſary; for 

his; Qccupation 3. a Judgment being.thad 

n againlt him, - the Sheriff delivered [the 

. Copper !in Execution. as a. Chagel, and. 

e aftek the, Leſſee took: it' up, and it 'was 

\ taken -from -him, by vertue of the, ;@xe- 

r cution :- whereupon .he brought an Aﬀti- 
t 

' 

F 


on:of-.Trelpa(s,. — by all the | Judges; 
the .; Aftiqn , was. ,rnaintainable..: ; Aud: 
whereas..it was found: by the Jury, ;that 
by the Cuſtom of / Kent the Leſſee might 
remove. ſuch a Copper 3 -Juſtice Beag- . 
mount laid, that -without any Cyſjom, a 
Leffec might ſo doat;avy time during his 
Texm... But it is.to. he. noted in, the. Aid 


Caſe; that the Furnace was by it ſelf deli 
vered as a moveable Chattel,and not,aspart 


| of; "the Houſe 3. for,. that.,was not medled 
} withal;norat all deliver in Exten(,, (35 
= I 4 in 


The Offe of 


i1:the*Caſe between''Afles 'and/ Pyar! , 
wheat both Houſsiand'Copper were ideli- 
© veteÞ"tipon x 'Stahire'Y the Hoalt belike 
+ » bei held upon ſuch a/vack-rent,” as that 

the party' did nor'deflre'to have it, for he 
might'have had the while, being @ Char- 
tel,” and fo have"uſed the Copper during 
the Term. And as touching all other fixed 
things, "the law was ved in' the faid 
Cale WH, 7. his 'time' to be all one av/in 
the caſei'of 'the Furhace, wiv. that they 
ſhould go to the-Heir 3 fave'' only that for 
Glaſs in'the Windows, Pollard faid it was 
orherwiſe, viz. that that ſhonld 'go. to' . 
the'E which" none there-denied. 


——_— Biff fince, in the late Queens time it "was 


otherwiſe reſolved t6uthing Glaſs, " that 
field not go to/the Txectitins, and the 
like” was there faid touching 'Wainſcots, 
and'ſo'alf6 by the' Lotd: Anderſen in the 
fi Caſe of Aaſftin. And touching Poſts 
fixe#\, for that they be parcel of the 
Freehold ; alſo of Mill- ones, 'An- 
vis, Do6rs, Keys, W indows, none of theſe 
by 'Charcels, bur patcet- of the Free-hold,; 


0 pertaining, "therefore ide? the 
Exetiton. 


Now to ' come to" Gardens! jor . 
wheres 'F- before laid down 4 My 


FI = T9 


an Executor. 


betwixt things ſowed, or not g from 
the Earth without manuring;” fuch 
as grow of' themſelves 3 it illchinge 'be 
cc that the Roots of"'Carrots., 
Patſnips, Turnips, Skerrets, and fuch like, 
coming and arifing from "yearly ſowing, 
omuſt go to the Executor, and not' to the 
Heir 3 the caſe being ſo, ' that che Gardner 
and Sower -had the Inheritance: of - the 
Garden or Soit, Now though in moſt 
places this can rarely be a' queſtion of value; 
yet about Lowdon and ſome great Towns 
it may, and therefore is not unworthy of a 
line or two, a thought or:two, the rather 
for that the reaſon of- this -Gaſe may may give 
light touching right in other Caſes. And, 
in my opinion, theſe ( notwithſtanding 
| there is a (ſowing and manurance to ge- 
| | nerate them and cauſe their: being) ſhall 
| £0 to the Heir, and not to theExecator. 
My reaſon is, for that the thing of profit 
is the Root which is hidderi 'in 'the 
ground, I hold it no' reafon, :nor a- 
greeable to the Law, that ithe Executor 
thould dig and break the- Soil and-Ground 
to ſearch” for her entrals:- he's to: con- 
tent himſelf with that whictv:is (above 
ground, .as Melons of all kinds; and the 
like, whoſe fruit is above the ground; _ 
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= for Artichakes, though the. fruit be ; a- 
bove the: ground, yet 1,think they have 
not - ſuch; yearly; ſetting or -anurance as 
ſhould fever. them in intexe& from the 
ot Gordaze they (tall g9-with ic co. the 


+: Let us naw.condder. of things, though, 
not fixed; oz; yet, uſually.:kept, in Houles, 
viz. Writings:and 'Evidenges, whereabout 
generally nio;doabt-:can bejobut that they | 
follow the. intereſt of the Land : fo as if 
they touch ;Inkeritance, :chey pertain ito 
the Hem if. but; Terms of.,years, Goods, 
Chattels;: ar: Debts, | they. pertain to the 
Executay yea, :{0-do Statutes and Bonds 
in- Faw; ;(howſever otherwile;in equity: } 
though, they,concern- the afſuratice and cn- 
Joying! eb; Inheritatce purchaſed, What | 
K 4 mortgage the - inheritance: of Lands | 
fe B, pov: condition of. Redetnption. by | 
paymeni6 of: five-hundred ,pound,co B, his | 
Heir ar Executor., ; and; B dieth , the | 
Decd: : being: delivered into his hands? 
now--the Heir, not the Eacequtor, | thall 
haverthan: 'ifor though-the: Mony-.'may 
be paick 4 >the :Executos:;, -yFt-i(-roean: 
$me:) the! Iand-: deſcends: tg;the: Heir, 
9dr | 25: there: any, Debt. (o/\the Executor; 
_ a to pays vp-not- ' Put it 


ON 


- 


Aa On a7 
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4n Executor. 
on the other: fide, that: the Larid had beeni 
fold for-tive! hundred pound. not. :;paid--to 
A, but a Condition, that if not paid to 
him, his Heir or Exccutor, by ſuch a day, 
then to re-enter 3 and A dieth : here is a 
Debt to the 'Executor, arid. ho Land de- 
{cended to the Heir of 4, yet ſhall the 
Keir have the Deeds, for:.that a-Candis 
tion is deſcended to him. +: Queſtion hath 
been touching Boxes and Chefis wherein 
the Evidences concerning Inheritance 
are : and-although the better opinion in 
our Books doth pitch upon this diffe- 
rence , that -where they'.are ſealed up, 
they ſhall pertain to the Heir , other- 
wiſe, where not ſealed 3 Þ./tannot con» 
ceive that difference to be grounded on 
good reaſon, but rather think that Boxes 


' which have their very creation to be the 4: E.z.2: 


Houſes or Habitations of : _— ſhouf 
as appurtenant” to them,.{go ta . 
Heir, whether / ſealed or not. Ow! the 


_ fide, Cheſts made ifor other utes, 


| the keeping of Napery or Ap- 
_ ſhall: jor, as I conceive,/ be: takein 


as appurtenant to Evidences becauſe _ ve.If fole 


be in them, ' for ſo'- may other things alſo 
be : Nor as:touching themcani ſealing; be 


of any-ctlect, : but. rather locking; and not not. 


locking 
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locking muſt niake the difference Fc 
ts if any ET Tm —_— 


CHAP. VI. 

Y x 3. i. 

of rhig things not 6@&ually inthe Teſtator, but 

| to the Executors. <a or, r afier the 
7; Pare < death. | , 


"Heſe he of Hh ſorts : the fhirſt-and 


- © chief whereof are things gotten and- 
acquired by Action or Suitz fecond]y, by 
Condition or Covenant without Suit | þ 
— by Remainder. 


of rbings in Adio. 


\O ſpeak: firſt of the fuſt, it Ws 

; that Debts due to the Telator, be it 

=” Bond, _ or Judgment, or for 
Azierages of .\Rrent, are not Aſſets | to 

charg e » the Exccutor yatil receipt. of 

: and it- is dear that the: Action tg 

AIT wet —— pertain to..the Execu- 
-v tor, and that the Debt aud Namages re- 
+,--+ edvered ſhall. be 4ſſets to charge the Exe- 
+ Tutor. So al.of : Actions of Detinue = 

ke 3; O 


16A 
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in Executor. 


of Covenant for any thing perfona),  or-a- 


ny Chattel "real, Leaſe, 'Wardſhip, ' or the Joher. ve- 


hke. 


affurance of Lands, or enjoying thereof IM 


But' pethaps ſore wil doubt-iof 


free from this or that inecaimbrance; or the 
like : Yet even in thoſe-caſes.” if the Co-** 


venant were- broken in the TeRator's ] 


time . 


I think clearly the-ARior is ac 


cried: to the Pxecutor, for that: his Teſta-- 
tor was 'to recover damapes in the' AQti-" 
on of Covenant — breach; and he bes: 
mg intitled to theſe es | as princh>: 
F and ot any ei ads: an thae 
Aion;the Law hath caſt that A&tionupon! 
the Executori' ' And thit i-the cauſe why; 95” 7 
if Waſte be'committed in' the life of the! | 
Leffor by' his Leſſee, and then the” Leſſor: - 
dieth, his "Heir can have -no+ ARtion for' 
this Waſte, viz. becauſe” he-cannot- reco- 
ver the'treble damage 3 {o-nether can the 
Executor have it, for that: heannot: reco- 
ver locum whſt arin, theplace waſted, <e 
Iheritance 'whereof is in the Heir. 

© That the” Executor at' the Common 


Law could: 


ot maintain an Adqion' of 
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rhe reſter;. 


invite 
Covenant toiiching Inheritance,” viz. the! comes00 + 


"a bue- 


brews ot 


ife-— ible, 


? 


% nv =y 
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Freipaſs for Goods of | his Teſtator- taken 1: H4.z2. 
away in his life-time, ſeems''tts: be 'impli- 
ed by the Stattite in the thneof K. Edward's E357. 


the 


i4s B.3.3. 
,Ne.us.br.;9., 


. 9+ | The. Office of 
db the third, which gives ſuch Actian. Yet 
to Excauei} 1 if ſeems that. a /Replgvin ' was / maintain- 
eee able by the'Executor, at. leaG-in ſome ca- 
per var. 2s: les, for. Goods:;taken or dififained i inthe 
17 65 ie ' Teſiator's - life-time. But.,in cate the Di- 
rok: ry fircls were fort. Rent or Service, it is. faid 
4200 + a ;little. after making; of that . Statute; | 
"that the Lowdr may not now, aygw for his 
Rent. or Servicce;- becauſe his 'Tenant is 
dead, | but mui ſet; forth rhe; marter,; and 
tlieteupon jultihe: ©. excuſe. himſelf from 
anGvering,: damages and ; the, Executor 
ſhall: by. _ AQion..-recover ithe Cattel 
or Gaads, and that by the. CommonLay,, 
Gith the: Book.4; though che ; Statute; of 
21 x. the propriety? remained in, the; Tefta- 
pat Mark: tar;i> Note, crit peaks, not [at-all, of [the 
rs. ſaid Statute of-:4. Edward the: third. But 
Newton inthe-time of King Henry the 6. 
would have ity; that-the Executor . in 'that 
caſe>fhould -noti have a Replevin, but, ,art 
Adtion - of - Lxefpaſs:; grounded upon the. ' 
faid Statute, ute. 4 Edw. 3, which me- 
thinks; cannot; be; by any. means, by nea- 
fon of the'Statute iof Darighridge, ap.3 pp ] 
. Not ideo pumietur: Dominus;) 0c. for th 
2 1-E xqoutor, as-well as his Teliatos,: is there | 
i 5: by: reſtrained;-as. 1 think, iam-he Acti Adti- 


19. 
F on 


C.21. meant 26s artebridge,;had ever been; made, - for 


Y 
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an Executor. 2p 
on. of Trepak: againti the!:Lotddv:, As for The B. of 


Coven, & L. 


that no Avotay 'can be:made wpon..the and Sete's 


Caſe M.32 
Tenant, 'that'is now remedied? by -a late —pv— 1 


Statute. ':The.vther Statute. hath:beenita+ Com. Ben.30 


| ken to extend'to other things:thin Goods of Reviſh- 


ment. P1. 


moveable : tor: where .a.: Churoti becomy g.rd. 7 H.4: 


ing. void, a iStranger preſented. thereats 2: 7.4.6. 


Eje8. Firm. 


to wrongfully, and the Patron dird-\itwas & T#ud.De 


reſolved iri thei fate Queens! time, that +" 
the Executor might- by! the: ray of the tieth Jor. 
faid.:Statute!:maintairx''a © es 1 "Sor" +" 
= whether, aw Aﬀtion > a who c _ Juſt did ve- 
or an Executor. againſt him | 
the Teliatot's Com, | Graf::00: Wood cul ure 
growing, hath''been queſtipned);' fan no+ Cale ſopre- 
where reſolved! to my -: knowledge; I 

think: it may ' lie with forhe>:differences 

Firſt, for: that; the Statute' of 4: :Edanard 

the :third . i doth : not} ondlymipeak:- of 

Goods carried .;away: ,' a8 dimifing;i the 

Law to: that'/Treſpaſs ſolelj-and:iparticu- 

larly ,c: but (peaks. .generally!:of 'Treſpaſs 

done: to . Teſtators 3 'and thei: brings: in 


that particular: of c300ds, 'as one! Inftance. 


Now there be 'many Caſes: of /inttances 


| or enlamples' 'given_ in Ads! !of Parlia» 


ment , which. yet' do : not- refirain 'the 
remedy or purview to. that: kr, -or 
oo extending to other Cates of / like na- 


ture. 
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Gant " ture. Thirdly, the Stat. raksof Trelpaſes 
EY 1, retaining which it meant to 
"6 -* redreſs; ' Bur -it: ſhould: fill leave many | 
= = nquaiſhellccti6:e ſhould: havei no larger | 
= * '" extent .than::to.. that one fingular Trel- | 
7 wa ; paſs of Goods taken away, viz. move- 
"+15 ables. Again,-the: Tetiator iwas clearly, 
entituled. to a. recovery. of dan for 
” this other: T: ; which if he had e- 
i Covered; have come to; his Exc- 
: +. Clifor 2 'Yeaz»the things themſetves, -all; if 
LT felled mithe Teſiator's hte, rand part, f 
| vY tl '* though not tciled, ſhould: have come to 
"442 ri the Exccutot5* therefore. all the: dama- 
TIED ges recoytrable in - licu-ithereof, out of 
Which (xecovtred ) the Nebts. and Lega- 
cies : of: the; Teftator arei to:be fatished:; 

Belide, this Action of 'Ereſpafs! is a thing 

{evercd fromthe fiate of :the>Land, fo-as | 

H the Owner thereof had, ! after this Trel- | 

paſs. done, ::aliened - the - Land,\ yet had 

ns this Action. remained-to :him, as: I | 

take it:clearly.') And why nor as = as 

where::'a+/: Treſpaſs is: done'.:upon. . the | 

Lands of ithe-»Leſſee, and then. the term | 

expires ? I hipdoubtlels dgth-not take a- 

way his Action; nor. his/E-xecutors. But 
rethinks here: may be:ſome differences 


pam ——— as firſt, between a _ 
paſs 


ny EEO 
1\ 


an | Expentor. 
|| pals. ig deſtoying or taking away. Com 
' | growing, and. a;Treſpas in Graſs, or 
' | Wood, growing. , -For the. firſt bei 'of 
* || that; nature, as, that;: though the .Q1 
had a ſtate of Inheritance in the; Lai 
' whereon, it groweth,, and ſhould: 
. | , died: before ſeverance. and felling, , yet. it 
* | ſhould have gone 10. the. Executor, and 
not. with . the Land to. the Heirz there- 
- | fore: doubtleſs . doth the Action - for, de- 
'Þ firoying or raking away thereof accrue 
; | bythe operation of Law to the Executor, 
in lieu, of the thing taken or deſtroyed. 
| Otherwiſe, perhaps,'of Wood or Grafs, 
* | which by the Owner's death ſhould. have 
- | gon to the. Heir, and not to the Exe- 
; | cutor. ; And - yet here again another, dif- 
| ference, methinks may; be betwixt Graſs 
' | and' Graſs, vis. berwixt chat in Paſture 
| and that in Meadow-, yearly mowed ' 
| and turned into Hay, not left to be con- 
| ſumed. by the mouths. of Beafis, as that 
= growing, in Paſture :. For as the Law di- 
| Rtingyiſheth between theſe Soils, it gives 
; | precedency to Meadow , and makes it 
| waſte fora Leflee to plow i it up, not 1g for 
Paſture. . Yea,., Tithe, is paid of Hay, but - 


hd 


not of, Graſs growing in Paſtures :,do the | 


Meadow-graſs, being, in the Owner $ Pre 
H , poke 


Ar le aft, 
methiaks, 


Aaion up- with his Sithe comme as a Midwife to help 


on the Caſe 
here and be- 


_ +——_ the Qwner, before -A&on' 


Arg 
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pe Ant "Interitiof ba © -#' thing ſevered 


tront'\e-Scil, thauld methinks, {be allo 

itthe'e and ciitnition of: the Law; and 

chitefovc ſtand: ity 4/different * ſtate and. 2c 
cvitne from Paſtirre-gra(s. 

- A'third difference'may be in he wiwin- | 
ner'6f the Treſpaſs, vis "Whers Meadow- «| 
Srafs is-caten up' with -Cattel by a Treſ- 
paſſer, 'and where 'by: him mowed and 
cartied away as Hay : 
caſe an Action of Trower and Contwerfton 
for fo many Loads of - Hay is doubtleſs 
mairitainable by the Executor 3 though it 
ſhoifld be admitted that in the other caſe, 
of Conſumption” by *the Mouths of Beaſts 
without ſeverance, no Action ſhould be 
maintainable by-the Executor 3' which -yet 
_ not, but” think the cotitrary /pro- | 

le. ; 
'For when Meadow: S ound ,which yearly | 
concetver, (Sol fine homrene 
bern )-ſhall be -wenly to be delivered of her | 
burthen, if a Stranger put in a Herd of Cat- | 
tel, which ſwallow up and tread down | 
this Fruit of her - Womb before the Mower | 


her delivery, if then'by the hafy death of | 
brovght,” this 
ba Treſpaſs ſhould be np it 


were 


' for in this” later 


rat her- 1 


os. rut. 


were;canteays: 8 methinks to the putpoſe 
of the Hai@Statute, nl agreat defec@;þ in 
the Law. - 

Yet hom oben | ronching, this.” a 
fourth. difference may. be. or- aziſeigut.-of 
the time of the death of the Owner, ize 
whae::he diced before time of Mowing, 
and:: where not 5: for: Jdato that: in the 
former: clic, becauſe, if. ſach defirizcy- 
on or. conſumption; kad .not been, [yet 
the Qwner. dying befoxe ſeverance, ;' this 
ſhould nbt have come; 10 the Executot, bit 
have gone with the: Soilto the Heir, i Yaat 
the the Executer who is tot Mant- 
nified; ſhould xecoves:moe. damages 2: Et 
in- the--other caſe -the, Mwner living: 6a 
after. Hay-ime cleatdy paſſed, wire: fill 
the. end of Augu##;i\methinks-now;; luage 
this fruit of the Meadows . Womb 
ſhould: have: beet. ;a Chattel ſevered; hadl 


not. this Treſpaſier i; made. unlawful pre- = > 


vention. 3 | therefore + the - Exccutor:: to 


whom the ſame [ſhould ' have -come: to- - 


wards. the performance: of the, Will, 
ſhould 'have out of the ſaid Statute, an 

Action and remedy .rciched unto him 60 
recover vecompence; in; :damages.'for. this 


+ 
7 


weong done 713 ———— —— Ps, H 
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Littleton, f. 
48.65. 

$o held in 
Sale's Caſe 
of 


The Office of 
A- fifth and laſt: difference may per- 


*haps'be' in the” tare of - the Owner : for 


Pofito that where the Land is his Free- 
Hold or Copyhold Inheritance; no Action 
ſhould be given to his/Executor for Wood 
or Graſs taken or deſtroyed in his life- 
time'z/ yet | where he is but Tenant for 
yars, Gardian; tor Tenant by extent, fo 
as the very ftate' in the Land was to-come 
and is- comie to the Executor, ( together 
with . quicquid plantatur ſolo ) methinks 
the Envcutir ſhoald- have, together with 
the ſtate in the Soil, the Action to puniſh 
the Robber of, or Treſpaſſer upon the Soil, 
Thus chaving.} ſcanned and i fifted to the 
beſt of ' my: ability; all- differences and 
circumſtances - of- this Point; how far I 
am | wide and wherein right . Ahorum (it 


ſudicium, or rather, Ahkioris eſto judicij« 


But this :i5 clear, thac whereſoever Execu- 
tors do-'recover any-damages for -Treſpaſs 
or other wrong done to their Teſtator, the 

' recovered © (at leaft if Execution 


damages N 
in 22s. I be hid, or Mony- xeceived ) will be 4/- 


RR” 


_ the 
Prefent- 
meat,Re- 
leafang. | 
13 Ed. 3. 
Ti, 91. 


ſets in\their hands, as well as Debts re- 


covered upon Bonds, or Bills, or Lands by 
them taken | in Extent upon Statutes, Re- 
NCES Or - | Yea, without 


ever having theſe Monies, Execators* may 
f\ make 


LI 


, . 


, 


E 


ax Executor. 
_ chem Aſſers in their hands, wiz, by 
Releaſes or Acqaittances, or ac-" 
moniciahene of Satisfaction, for this a-- 
mounteth-to a Receipt, 'and' chargethy: the 
Execatots'towards the Creditors with-the 
whole penal ſum, though haply- they © re- 
ceive but part, as the principal, or fome 
like proportion. 
Therefore there is great caution to be 


uſed by Executors in: this kind, that unleſs 


| they be ſure they have Goods ſufficient to 


pay all Debts and Legacies, they make no 
Releaſe, Acquittancez-or Acknowledgment 
of ſatisfaction, for-more Than they _— 
be it Debt or Damages. ** ©" 
And the like caution -is to be uſed” by 
them touching ſubmiſſion of Debts or Da- 
mages to Arbitrement, whereby diſcharges 
of the ſame may grow : for the ſubmitl- 
on to the Arbitrement being their volun- 
tary a&, although the Arbirrators by-their ons 13 8. 
Judgment do diſcharge- «he Debt or-Da- 7,5 . 
mage'in-part, or in whole 5: yet {hall the Tet upon 
Creditors have like remedy thereupon po lnved, 
againſt. the *Executors as iÞ'they hadTe+ the Wife, 
leaſed, or; which is move,” 'received - ily nt: 
ſame. © \ - ofthe Hus- 
Other ARions there be of Diſcharge, _ A 
which as' the Teſtator himſelf 'in his life- 9 H.6.c.4- 
H 3 time 


The: Office of 


time, might haye-bad, ; ſo tay his Execy-: 
tox-aſfer his death,/ vis. Writ af Eiror, 
Ataint,. Diſceit,; Audits Quereta,i lientis, 
_ nominis; But: this laſt : is ou by; Sta-: 
tute.| Whatiogyer) is xegained:;by-any- of 
theſe "ways as "gin on _ TER, 
ſhall alſo: be Aſavrr; - 7 Jud < V 


G00, F 
7 Jizy 
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 EI- -anakes B his Raxectitor; arid dis 3 B 
> anti C. tis Hxeator;: and dies: be 
:« Gvods:i]eft by »icdito B as Exccutor far 
..- -- FR his d Ligages, 'Qr let us 
v: 51 ſoppble: noÞdtz-rer begacies of; 4,-and 
20m chat |B dieth. zach -in:'debt abovg- the 
og if 2h is Goods he leaveth, and did make na ake- 
Eon perty 'of-the-Eivods of 4, 
E e ly Wirien t6:7" bis; — 
ow 


M72 ' Ex vitor. 


Now . ſhall not FW: oods which me ne | 
Exccator o VR from B*& 
able in Law to pay the Debesc = Te F 
in Conſcience methinks they th 
that C ſhould nof re eceive then *1 6, 
ule, as. TT a bet where 7 le Gb 
Debg. Tr if 4x SL Excoiibr WA 
his Will, give all his Gas, 
& he. in. his Ji Tigris” e made Gn ro 
25 L.epatee,” or_by his Will, did 
fo dilgoſe « of bee Or appoint thei to 0, 
2s the Goods he ia [as dr # 5" thiey 
ms not be otherivi i Ven or Fo ſed: 
ow ;by. this. de ey wer ed 
io. By +, =, hs Bucke 
nd.fo ag hi own Go opds ſhould ;BeHiable 
to. hi Fa, Mit things in ARG ! 
noel bei x gen dl Rs i 
Co, Yet. wer indebt: 
hundred pound,” I his Executo [ 
FE) bong of him,gr Snier fot i 
Jew Bond. £*Di 
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fic aca" 


104 The ofid = 
—_— of. preferring his. Son. or Friend 3 -yet ſhall 
- Fon this peer ha Aſſets 1 in his bands for' Ppay- 
—_ ment-;of Debts, for that he could” not 
z2& 33 E- awfully. take Mony "to "preſent. © Bur if 
nay _ B had, died before” "the Church had be- 
Caſe,in Com. come. -VoId, then,” becauſe the Exetutor 
Bun-vendore rpight- lawfully have fold "it , the 'Yaltie 
emerat ipſe houl Uld- be: Alec, oY his kands,* as F .con- 
ny GM, \Except perha ps the Iricumbent had 
died lo. haſtily - Wks 'B, that the' Execitor 
hai 'not time convenient to tind out a 
Chapman and to fell it, * * 
| the other Cafe: a ſtranger had pre- 
fed;/a8d. gotchis Clark admitted, ind 
: lh tors: of B had Hee bot ». Yip. 
SU DIINT3: &; "the ' Mony Teco= 
Is ave DEG Aſets.” Thus much 
< fy , vizQthat ſome things of the na- 
Dor gy: thay, come to "Exbyroms, 
and he ers. © Befd=e-nalh 
Es the Teeond,'” viz, 'that*(bmme 
may be Als ip the hands of Exe- 
CU tich yet ate "no 'Chattels';"1 


22 H.8. Br. ſhall; give ;but. . two inſiances. Firſt, 


| Pilaingge where A Man leaveth” a Villain for year 


IEhe 
- 7s 4 to /Executors , 2 and” the 'Villain- 


ba £4 cha cth Land in Fee-f hip e,' andthe; Ea: 

a Pp go h into Xhe* Land; now: hath 
ihe ce-l1 ple. therein, and this — 

Alſets 


Hp 


a» Executor; 


1 k . 
, 4 


Aſſets for - payment of * the Teſtator's. 3 H. 3. 65; 
Debts. So if'a Man by his *'Will give [eng ſo 6 
Lands in Fee*to his |Executots. -to be Feoff 


fold for performance of his Wilt; theſe 
( before the Mony thereby raiſed ) 
Aſſets both *for 'payment - of-*Nebts' and 
of Legacies.”' But if the Lands had been 
given - to be fold only tor: "Ro of 
Debts, ' they ſhould only 'be'';4ſſers. for 
that putpoſe ;*-and nor'-f6F- payment of 
Legacies : and fo if ' it” wete expreſled 
to- be . for 'payment* of | Legacies Gas: 
tarly , this 4#hould-' not 'be *Afſets'1'for 
Debts, as 'T'take it, For finde Theſe: are 


not Aſſets 'of their own”! iafure, but {o gee 5 Eue) 


P er Mark- 
ham cope: 


rckbille 


made by the: Will and diſpoſition of the Dyer 234. 


Teſtator 3 -methinks they -cannotbe other- 
wiſe "nor / "farther -- Aſſets *than's. as the 
Feftator hath* willed and diſpoſed. + But 
though Lands' thus given were Aſſets 'be- 
fore the Stat:' 21 Hen: 8. cap.'5..' yet how: 
can” it be ſo; fince the very'words of the 
Statute be, thafif one do Will by his Te- 
ſament or lat Will any Lands!/e&c. -to be 
ſold,  'neither "the 'Mony thereof {coming 
nor the. Profits-taken' ſhall: be'-accoumted 
25 any of ithe Goods 'or 'Chattels/ of the 
Teſiator's 3 whieh-T conceive*to-beall one 
as to ſay, that \they ſhould not be a_ 
or 


-> - = : For when an'Executor denieth himſelf+ to 
2 ASE: have Afjets the form of; his. Plea is 
” 32D TAL 


= & 


T 
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. Qzod nulta-. habet | bona nec,catalle, ec 


05 1 Yer: Lince; that Statute, wiz.;1n the late 
--+..7 Queens time, the Law was; twice. adinit- 
©" ted: ar. [<dnceived. {till to ., be | according 


tothe third-of- Hey. 6. wits: that the Land, ll. 
deviſed to. -be fold, or ' the Mony thereof 
coming, ſheuld be Aſſets: Indeed In net; 
ther of thoſe Books is there any mention 
of the —_— the ſaid FRrure > and 
it is. pollable «that it might. orgotten, 

pened, . Batcaſting about .how fo reconcile 


..- thoſe Books.with. the {aig 3Statute, and 


not to {uppieſe the ſame; fqrgatten at both 
times , .both;. at the : Bar;.and - Bench;; 
(though;,.;being but a.; ſhort clauſe .in 
the! midie.of {a large, ' Statate to other 
putpoſe\p. i; might well: {@/have been ) 
at the laſt, though: not ha{tily, I grew, .to 
conceive; that. the ſaid Clauſe; |;being in ay 
AS -whidh limiteth-;the:Fees of Ordins 
xits, ;and--their Scribes; according -;to the 
value pf: the. Goods of the deceaſed, and 
then bringeth in this' Clanle.,; that the 
Lands willed ' to be ſold fhall;not be ac- 
counted-as.auy of the Goods, &c. the 


Parlizment \meant thereby - only to 5 
Sh | clude 


oi, ShaiJY + OO 14 wo. 


to. 4 Ob -4 Oh Rl tf) 7 ww '© dy Fry ww wu. 


an Executor. 
clude them to-this purpoſe, _ that they 
ſhould not be-accounted : as part of the 
Goods itt the valuation ; -according to 
which the ſaid Fees were to be rated ; ld 
though the words be general, that they 
ſhall not be accounted as any of the 


> Goods, ec, yet it is the more probable 


that the Part. initended no farther thaiz & 
aforeſaid, .: becauſe that Clauſe, after the 
Fees” lihicedin anfwerableneſs to the 
values, is brobght m by a Proviſo,viz.Pro» 
vided always. that if the deceaſed wilk 
ed any. Lands'to be fold, the Mony nos 
Profits ſhall not, &c. And-thus perhaps 
it was underſtood and confirued: in the 
faid late Queens time though no mentÞ 
on be of any remembrance of. that Clauſe 
or Proviſion in either . of thoſe Cafes rex 
ported by the Lord Dyer. A 
As forthe third, viz. the changing” of 
things out of the Perſonalty into the Re- 
alty, &* e contra, I ſhew- it thus 3 IF, a 
Debt were due to the Executor as Exe- 
cator ,'iby Statute ,-: Recognizance , gi 
Judgment, .and he fac: Execution, a + 
have Land:of the Debtorv-inextent 3 1now 
i3. the perſonal duty tamed'tifity a Chat 
tel real,* On'the other {ide; iP fach an E- 
ſtate by: Extent, or. 4 Leaſe for years 
mortgaged, 


The Office of 
mortgaged, come to an Executor, and the 
Debtor or Mortgager payeth. the Mony 
due: now are theſe real _ _ 
Into 4 ſets perſonal, | 


Another ſbecial Caſe of Equity oppoſing. er 


T3 4 be bound to B by Bond, Statute or 

'. Recognizance, for aſſurance of Land, B 
dieth, mndrkd Land deſcends to:rhis Heir 
er be-it that B fold the Land 't6 C; and 
aſſigned to-him-the Bond, Statute, ec. yet 
maſt rhe Suit or taking out be-in_the name 
of -the Executorof B, and neither of the 
Heir or:Aſſignee. | And that:which is re- 
covered or gotten in Extent will be' Aſſets 
inLawto charge the Executor, as I take 
itz yet in Equity it pertains tothe Heir or 
Aſlignee. Quere, if the Executor meddle | 
not; uktonly' tuffer his name to be uſed, 


of things came. to Executors by Condition 


- 38 


Icſ We : will ak der of Chudiicns 
: bringing back-to Executors Goods or | 
Chattek. . granted ;-away by their - Teſta- 
tors. Touching-which there: is. no doubt, 
but::if che Condition be any: other than 
for, gy .of Mony, or other things 
valuable 


an. Executor. 


valuable by -the Teftator or his Executor, 
the Chattels'returning to the Executor'are 
Aſſets in'- his hands : as ,pat the Caſe a 
Leaſe for years, Horſes, Sheep, Plate, or 


L09 


Note di 


other 'Chattel, were granted' by the Te 


ſtator to 4," upon condition that if - 
did not pay ſuch a ſum of Mony, 'or do 
ſuch other A& as the Teſtator appoint- 
| eth, &c. and this Condition is not per- 
formed after the Teſtator's death : 5 NOW Is 
the Chattel come back to the -Executor, 
and is Aſſets. But the queſtion hath 
been, ( and perhaps may be.) where the 
Condition is, that the Teſtator or his Exe- 
cutors ſhall pay the Mony to make void 
the Grant, and accordingly the Executor 
after the Teſtator's death payeth the 
Sum out of his own Purſe, not ha- 
ving any Mony of the Tefiator's in his 
hands : in this Caſe coming in queſtion 
tempore Hen, 7, it was reſolved at the laſt, 
that this redeemed Chattel ſhould not be 
Aſſets, but be to the Executor as his 
own proper Goods; though at the fuſt 
three Judges were of contrary opinion, 
Viz, that the Goods redeemed ſhould 
be in the Executor as Goods of the 
Teſtator. And truly I muſt confeſs, 
that I cannot yet find good fatisfadti- 


On 


2I H. 7: 


an in that Books reſolution, ©: except we 


ſhall take | the. caſe there--to be ſuch as 
that which is;put :and reported by the 
Lord Dyer. tewipore Hen. 8, it.. that the 
Mony paid' for redemption was as 
much as. the- full value of the Goods 
pledged -or mortgaged 3 or elſe ſhall ad; 
mit the Caſe:to: be, that this redemption 
was not by payment at the day condition 
el. As to the firfiy, it were rare if any 
ſhould lend: Mony upon a Mortgage , 
where the thing mortgaged is 'not of bet- 
ter value than the Mony. lent 3 rare alio 
that an Executor ſhould take care to-re- 
deem with his own Mony that which 
ſhould yield - no benefit or advantage to 
him, or his Teſiator. Let us therefore 
ſcan and .examine the Point, fince the 
fame may 'come frequently in uſe : and 
this we may the more decently do, be- 
Cauſe the Lord Dyer in the Margin of 
the Caſe by him reported, as aforeſaid, 
faith expreſly., that the faid other remp. 

the ſeventh was not at all adjudg- 
ed ,' himfelf having viewed the Roll, 
which he there ſets down, and the names 
of the parties, We will therefore put 
the Caſe thus: A poſſefied. of a Leaſe 
for {axty years of one hundred _ 
{ and 


/ i» Exccutor. 


Land! mortpapeth it for five: hundred. 
pound ; or-'be 'it that the ' Mortgage or 
Pledge. be/ of a Jewel''or piece” of 'Plate 
for - half -the- value 3 and now: before the 
day - limited/ for payment and 'redempti- 
on, A having made B his Executor, dieth; 
and B at the time and 'place +maketh 
payment - as -was conditioned: Now the 
queſtion is, whether this Leaſe, Plate,- or 
Jewel,” being worth much more than the 
Sum for which it was mortgaged, ſhall 
be in him wholly in his own right and 
to his own uſe, or partly, if not wholly, 
as#Executor to A, fo as to be ſubje& to 
the payment- of Debts and ' Legacies. 
Here it muſt be clearly admitted , that 
B was enabled to this redemption on- 
ly and meerly by the - Condition an- 
nexed to the Mortgage or Pledging. 
It muſt- al6 be admitted, that this 
Condition, and the power or intereſt: to 
take benetit thereof, came' to him and 
was derived only as Executor of AF. This 
bring premiſed, it muſt needs follow, (as 
to me it -feerns) that the: Condition work» 
ing and having; his operation in the re- 
demption to deftroy'the Grant, Mort 
gage, or' Pledging; it muſt \needs. "make 
theſe things' again the Teltator's —_— in 

aru 
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ffatu quo prizs, and! fo tobe in Bas Exe- 
cutor 3. fince in:that right only he was 
intituled to take benefit of the, Gondition. 
For what is. it which hindered, before 


this, from being the Teltator's Goods ? 
nothing certainly. but only the force 


and firength' of ithe Mortgage or Pledge. 


Now, by the Redemption that is become 
void, and hath! loſt its force ; therefore 
the property of theſe things muſt now 
needs, be: 'as if no ſuch Mortgage 
or. Pledge had. been, or as-if it had at 
the firti been void and-of no force. 
Thas - muſ-] the Condition. work for 
him who 'made: it, viz., A the Telta- 
tor: and;: thoſe of the + contrary opt- 
nion. in the. time of. King Henry the 
ſeventh do; yet ſay , that, by, this Re- 
demption the, Teſtator is ſo, much indebt- 
ed to the Executor as he disburſed for 
the Redemption; which could ſtand 
with no reafon, ; unleſs by it the proper- 
ty. and. intereſt ſhould be reduced to the 
Telſtator's  behoof. That thus it is, 1s 
alſo proved, as to. me it ſeems, by the 
Caſe of Moxtgage of : Inheritance, upon 
which the - Heix-/ making payment, ac- 
cording to. the, Condition.,. is not now 
in as 2 'new.:;, Purchaſer , but as an” , 

| 0 


ay. Executor. 


"|| fo as he- ſhall Have: his Age, and/-be-in 
| Ward even for this Land 3 -yea, it ſhall 
« | be ers in his hands for ſatisfaction of 
> | his Father's, as other Anceſtors Debts : 
" | which in ſome reſped&t: is a harder Caſe 
| than chat of the Executorz for he hath 
*.P means: to fatishe - himſelf of the Mony 
disburſed, either out of the thmg:redeem- 
ed,” or- other Goods: of his Teſtator, but 
the Heir hath no ſuch means. Yet.ic will 
be asked; how the Executor can be free 
from 'rniſchief : for if -this thing redeem- 
e> be intire, as the Cup or the Leaſe, the 
whole -will be taken in- Execution. for the 4 
Teltator's Debt.:- To admit this, ' yet. here 
is one clear way- of! remedy, viz. Lhe 
Execator may: before ſuch Execution 
(e]l the: thing,” and: ſo. pay himſelf; and 
refain the ' Surpluſage to the Teliator's 
tle 3 *arid the. like of- this is frequent in 
uſe, viz, for Executors to pay oft the 
Teſtator*s Debt* with ' their own ' Mony, 
and to make themſelves. ſatisfaction out 
of: the Teſtator's Goods,” Befides, is not 
mpoſeble that this'redeem'd thing _ 
be thug in intereſt parted; that an{wera 

and 'proportionably'z6 the Sum: Fins 
tor redemption, with" reference! to the va- 
lae'-of the thing ns th 'W{triorety 
or, 


win * _ 
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or third part, or three parts:thereof, fhould: 
be-to the Executor in his own right, as his 
own proper Goods,: and the .reſt in-him 
as Executor. As poſito that A and B were 
Tenants in Common of ſuch an entire 
Chattel : 4 maketh B his Executor, and 
dieth. Now hath RB one moiety as Ex- 
ecutor, and another as his own proper 3 
and upon a Judgrent againſt him as-E-x- 
ecutor, - that moiety only which he hath as 
Executor muſt be taken in Execution. 
And here may be remembred, how in Ex- 
ecation of a Judgment; or levying of an 
Amertiament out of an; entire Chattel- of 
more' value than the Sum to be levied, 
the whole is to be: ſold;; and the Surplu- 
{age above the Debt; && Amerciament. is 
to be delivered back to-. the Owner. '. For 
in all this debate, we muſt preſume the 
thing redeemed by the Executor ' to- be 
of. better value than the Sum paid, elle 
we may calily admit'the whole to. the Ras 
ECULOT.. 

Again, the yay CORUS I is not lo en- 
tire a thing, I mean the Land ler, but that | 
thereof| Partition+-may be, made, | yea, en 
forced by Action; between Joyne-Tergint 
and; Tenants in Common. - But. here will 
be- __ the Caſe of Redemption by 

tne 
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the Daughter and Heir, who though ſhe 
hath a Brother born after, ſo as now ſhe 
is no longer Heir, yet ſhe ſhall, as the 
Book faith, retain the Land redeemed 
from the Heir as a Perquiſite or Purchaſe, 
As for this, (which I will not oppoſe) the 
*Law ſo framed to the favour of the 
Daughter , becauſe of - great miſchief to 
her, if, being ſtripped of the refi of the 


Inheritance by the birth of a Brother, ſhe 


ſhould alſo. loſe that which her Mony 
had redeemed , without having any re- 
medy to have her Mony again, or any xe- 
compence for it. But in the other Caſe 
there is no ſuch miſchief, for that the Ex- 
ecutor may pay himſelf, as hath been 


ſhewed.' 


Now. on the other ſide, it the Caſe 


ſhall be underſtood that the Redemption, 


was by: payment after, the day, then will 
] eafily admit that the property or inte; 
reſt is in the Executox to his own uſe 3 
or that the Condition now having no 
power ; to! reduce it back, or. to operate 
any thing," it is rather a Re-emption 


than a Redemption, fince it was at the. 


Will of the Mortgagee to diſpoſe it at 
his pleaſure 3 and any Stranger, as well 
as the Executor , might thus have re- 

I 2 deemed, 


IIs 
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deemed,viz. repurchaſed it : therefore only 
Equity, and not Law, in that Caſe can 
make any part of the value Aſſets in his 
hands. And fo alſo, I think, if we ſhould 
admit in the other Caſe of payment at the 
day that the property of the Chattel is to 


the Executor as his own , and not his 
Teſtator's Goods, no part of Surpluſage of 


value can in Law be Aſſets, howſoever in 
; Equity. 

"Laſtly , If the Executor redeem by pay- 
ment at the day with the Teftator*s own 
Mony or Goods, none will doubt but that 


the thing redeemed is in him as Execu- 
tor, and the Mony by him paid for Re- 


demption is well Adminiſtred, the Goods 
redeemed being of better value. But this 
way it makes no difference whether the 
whole value of the Goods redeemed ſhall 
be held 4fſers, and the Mony paid for 
' Redemption ſtand drowned therein 3 or 
that that Sum be fill adjudged in the 
 handsof the Executor as Aſſe?s, and only 
the Surpluſage of the thing redeemed 0- 
ver and above the Sum paid for Redem- 
ption. 


V© 
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Things accrued by Covenant or Aſſumption. 


F ..4 Covenants with B to make him 
a Leaſe of ſuch or ſuch Land by ſuch a 
day, and B dieth before the day, and 
| _ before any Leaſe made; now muſt 4 
" make the Leaſe to the Executor of B, 
and the Leaſe ſo made to him ſhall be in 
him as Executor , and conſequently as 
Aſſets. This is proved by the Judge- 
ment in the Caſe between Chapman and 
| Dalton in thelate Queen's time. Yet 1 
confeis that it is not expreſſed in the 
Reſolution of this Caſe that this Leaſe 
ſhould be Aſſets, but that the Executors 
ſhould have the Term as Executors, 
which implyeth as much in my under- 
ſtanding 3 and the Declaration whereupon 
the Defendant demurreth ſets forth the 
breach of that Covenant to be iz retarda- 
tione executionis Teſtaments > 10 as the Da- 
mages thereupon recovered, wiz. 330 1. 
were Aſſets, and conſequently alſo ſhould 
the Term have bin, in lieu and recompence 
whereof theſe Damages were given. The 
like Law, if 4 afſume upon good conſt 
deration to deliver in to B by ſuch a day 
20 Quarters of. Malt, or ſo many Loads of 

F 3 Coals 


Plow. Com. 
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Coals or Wood, or any other Wares or 
Merchandiſe, and this is not performed 
in the life of B, but after to his Execu- 
tor 3 it ſhall be to:him as Executor, and 
ſhall be Aſſets in his hands, as well as the 
Mony recovered in Damages for not pers 
forming ſhould have been. 


, Of things acorued by Remainder or 
_» Increaſe. 


F a Leaſe be made to one for Life, the 

Remainder to his Executors for years, 
and he dieth; this will be Aſſets in the 
hands of his Executors, though it were 
never in the Teſiator, as was' in the later 
end of the late Queen's time reſolved 
by three Juſtices,, the Lord Anderſon 
only being of a contrary opinion : and 
there it was faid that Cranmer's Cale, 
wherein the contrary in effec was reſo]- 
ved, was of little Authority, for that there 
were. firſt two Judges againſt two, till at- 
ter Meunſon changed his opinion, upon a 
conceit that there the Eftate was by way 
of uſe, which could make no difference, 
Like Law, where a Leaſe for years is by 
Will bequeathed to A for life, and after 
to B, who dieth before A; although B 
never 


an Executor. 
never had his Term in him fo as that he 
could. grant or diſpoſe it., yet ſhall it 
reſt in his Execator as his Goods, and be 
Aſſets. As fora Remainder for years fo 
in the Teſtator that he might grant or diſ- 
poſe it 'at his pleaſure, no doubt can be 
thereof; though the fame fell not in 
poſſeſſion to the Teftator in his life-tirne, 
yet no ſcruple nor doubt can be but that 
this is Aſers to the Executor, even whillt 
it continues a Remainder, and betore it 
falleth into poſſeſſion, becauſe it is pre- 
ſently valuable and vendible. 


Nor much of other nature to theſe are rx H.s.35. 
the Caſes where the: Executor merchan- | ——— 


dizing with the Goods of his Teſtator 
maketh gain thereof, - 

So if the Sheep, or; other Cattel of the 
Teſtator do breed, ' viz. bear Lambs, 
Calves, Colts, he after the Teſiator's 
death, even theſe which were never in 
the Teſtator ſhall yet be Aſets3 and 
ſo the Wool growing ;upon the Sheep 
after the Teſtator's death. But there is 
one Caſe worth the conſideration , and 
worthy of ſome doubt,..as I think, and 
that is this : One leaveth to the Exe- 
cutor a Leaſe for years of Land worth 20 
pound by the year , and the Executor, 


I 4 keeping 
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keeping this in his own hands one year 
after the Tefiator's \death , doth: make 
thereof” thirty pound in clear gain above 
all charges ; now whether, as to a'Cre- 
ditor , - this whole thirty pound ſhall' be 
Aſſets, or only twenty pound ? And the 


of an occupying” and *manuring without 
any ſtock of the 'Teſtator's 3 and 'then, 
if the Fxecutor did flotk it with hisown 
Sheep or. other Cattel, as he' miiſt' have 
born the loſs by rot or death, fo is it rea- 
fon that, if the Manurance prove gain- 
full , 'he' reap” the fruits thereof in Te- 
compence of his adventure, and of his 
induftry , $kill , -and- good Husbandry. 
Byr if the Teliator s ſtock of Sheep and 
Cattel' were ( as' ef neceſſity, or for the 
better adyantage of "the Teliator's Eftate ) 
continued upon the, Leaſe-Land, then is 
it reaſon that the gain br oſs, 'whether- 
| ſoever of them God" fendeth, do redound 
to the Teſtator's'Eltate. Like Law (as I 
think) if an Exetciidr, finding that he can- 
nor inſtantly after' the Teſtator's death Jet 
the Leaſe, I, and near the value, ſhall chere- 
fore buy Seed-Corn, and hire the Plowing, 
ec. Butt may be faid, thatthe Leaſe hath 
one entire valuation at'the firit upon the 
Appraile- 


ppm, we nag my Yue oo by 


of a... a ms» — & 


Cale, . imply thus put, "ha be underſtood _| 


an Executor. 
Appraiſement. 'Toithis anſwer, Firſt, that 


the-value/ upon Jthe  Appraiſement is not - 


binding, . nor * much reſpected at the Com- 
mon Law : If it be too high, it ſhall not 
prejudice the Executor 3 if too Jow, ſhall 
not advantage him : but the very value 
_ found by the Jury,when it comes in queſti- 


F” on whether the Executor have fully Admi- 


niftred, or have Aſſets or not, is that which 
is binding Next I ſay, that if a long 
Leaſe come to Executors -of Land: worth 
an hundred pound by the year, and no fale 
is made thereof by the ſpace of a year or 
more ; now the Term continuing of the 
like value as at firſt, it is no reaſon but 
| this hundred pound raiſed the firſt year 
ſbould go towards the payment of Debts 
and Legacies, rather than any of them 
| ſhould be unpay'd. Thele things, I mean 
the knowledge of them, are uſeful two 
ways, viz. Firſt, to give light to Exe- 
cutors, to diſcern what unto *them of 
right pertains: Next, to ſhew unto Cre- 
ditors and Legatees what, and how far, 


T'2H 


things ſhall be Aſſets, that is to ſay, + 


Goods to enable, charge, and bind Execu- 
tors to pay Debts and Legacies. For what- 
ſoever any of theſe ways cometh to 
the Executors - from their Teſtator z or 

is 


24 E.3F.35. 


32 H.6.3 &o 
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is recovered by any of theſe Actions, ſhall 
be in. their hands" Aſſers., the coſt and 
—_ of Og deducted, 


bm —_— 
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What manner of Intereſt an Executor hath Y 
#n his Teftator's Goods and Chattels,and 
how different from the Common.Intere(t 
which they or others have 'in their own 
proper Goods. 


He Intereſt which an Executor hath 

(as Executor) in the Goods of his 
Teſtator is much different from the 
abſolute, proper and: ordinary Intereſt 
which every One hath in his own proper 
Goods, as may well appear in and by theſe 
Points. Firſt, Although- a Stranger 
take away theſe Goods , the Action of 
Treſpaſs for the Executor is of gene- 
ral form, Quare bona ſus cepit, calling 
them his Goods; whereas a Man outlaw- 
ed in Debt, &c. or convict or. attainted 
of Felony or Treaſon, forfeiteth all his 
own Goods, yet theſe which he hath as 
Executox ſhall not be. forfeited. If a 


Villain be made Executor, his Lord can- 


not 
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not take theſe Goods, though he may take colan 
all the Villain's own Goods : 'and: for ta» (2 etfgt 
king ſuch Goods, or for a Debt due to the #7 :- -=_ 
Tetiator.,/ a Villain may</fſae his Lord. Arciede of 
Nay, it- the Executor grant all his Goods, Jl Ations 
ſome good (opinion. bath been, that theſe cater en 
which he hath as Executor ſhould : not _ _ 
paſs; yea, the LordDyer:fo -held in' the cator. Bue 
late Queerfs time, with this difference, —_ 
viz. Where:.the Grantor is named Exe- 26 Her. 7. 
cutor in the Grant, there the Goods which K< 64- 
he hath as Executor ſhould paſs; but 0- 
therwiſe, if he be not named Executor 
in the Grant. And that this opinion is 
probable, will farther appear by that which 
followeth. 

Secondly, The Executor cannot by 
Will give or bequeath the Goods he hath 
as Executor 3 and if he die Inteſtate, and 
Adminiſtration of all his Goods is com- 
mitted to F D., yet hath he nothing to.do 
with the Goods which the Inteſtate had 
as Executor to his Teſtator ; Thus all be 
Goods reacheth not to his Goods as Exe- 
cutor. |  ' See theſe ſo 

Thirdly, Whereas a Mans Good's ſtand 7Eferved in 

liable to the payment of his Debts both' 25. inter 
in his life-time and after 3 the Goods which B79"7my 
a Man hath as Executor are not to he them, P. 20 
taken} *%* 


ye . 


taken in Execution for his own Debts, 
either upon 'a Recognizance, Starute, or 
Judgment had againſt him, And if ſuch 
2a one die indebted, leaving to his Execu- 
' tor much Goods which he had as Execu- 
' £or 3 theſe are not {ſets in his hands li- 
able to the payment of his Debts, but 
only for the . payment of . the! firſt Teſta- 
tor's Debts''or Legacies. Therefore a 
Luo minus brought by an Executor, fhew- 
ing that he was not able to pay the King's 
Debt, becanſe the Defendant detained 
from him an hundred pound, which he 
owed him as Executor to F $, was over- 
thrown.z for that it could not be intend- 
ed, faith the Book, that the King's Debt 
could be fatisfied with that which the 
Plaintiff ſhould recover and receive as 
Executor, Whereas a Woman being, poſ- 
ſeſſed of any Chattels perſonal,viz move- 
able Goods, all are deveſted out of her in- 
to her Husband by her Marriage, fo as if 
he dic, and ſhe over-live, they be not 
. her's again, bat. her. Husband's Executors 
> or Adminifirators; and if ſhe die, all be the 
_ Husband's, 'without being Executor to his 
Wife. It is-not ſo of the Goods which 


= ſhe hath as\Executor ; theſe Riill remain 


uTand to her, if her Husband die : and 
if 
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if ſhe her :ſelf die, for that- ſhe hath them 
3s it wete in another's right,” viz. as the 
repreſerits the perſon ' of hers Teftator, her* 
Husband ſhall not have thern, if he be not ' 
his Wife's Executor, and fo Executor to 
her Teſiator. 20 
* Laftly, Whereas Py Wrie of Treſpats 

ſeems 'to 'make no difference between 
one's own oboe and: . polka _ as' 
Executor; that bei y- Action-This may be 
or Suit grounded upon-'the- Polſeſlion-z yt nmr 
yet come to an Action of: -Decinue, which whoſe yob+ 
more taftes and participates of the right) Goods were 
and - there' are they diffetenced : ' | For: taken. 
where fot my-own- Debt, >when' I ſae, ithe. 
Writ faith, deber & Jahandty, w14..;that'the. Cog.5f.5 ts... 
Defendant owes me and detains fromme' 
that 'Sam 3 / yet when;:1:iftle.as: Þxecus: * 
tor, the Writ faith not }:Deber; he doth 
owe' me;- but Detinetionly;- he detains 
from mie, as admitting that he is not Debts 
or to me, though he ſhouldpay me. And 
ſo where? T am ſited? ago Executor,/ ithe 
Writ:makes me not Debtor, but a'De- 
tainer3-*otherwile , ' where” in 'my owns 
right I :owe, :and I am ſued: for a Debt; 
Accordingly, ' where Judgment in an Acti- 
on of Debt is given againſt-one as Execus 
tor, it is not generally that-the —_ 
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ſhall _recover . againſt him, but he ſhall re- 
cover of . the-Gopds of the Teſtatar 3. and 
therefore uypan-this: Judgment no Capias 
lizth againſt him, to. enforce ' him' to pay 
by: Arreſi of 'his Body, becauſe he is not 
properly Debtor. But if after it be_re- 


tired, [that he hath walted the Teſtator's Ws : 


Goods ut of, whith the faid Debt ſhould 
be: ſatisfied,” then, he having made himſelf 


- ': raDiebfora Capias; and [atwfociendum (hall 
_ © be;awarded p6ray French ik then he ſhall 
-..-ivwht-taken-in Execution. So alſo in; ſome 
"Caſes: of falſe Plea pleaded x. for where 
..-..;the; Judgment. is! de horns proprizs , the 


Blintiff may have a/Capins.od: ſatisfacien- 


34 E641? ds23. and-:that:. Judginent-'is th. divers 


fox thecDantages, : although not in 
many for:thePrintipal. - As for the Capras 
bifore Judgiacac;cin the mean Procels a- 
gainſt'\an-Execitor; that .is:becaule of - 
Contumacy: in ;not - appearing; upon - the 
»{iThe: reaſon! of ; this different. Intereſ 
beter at Executbr-and anothes, - or. be- 
tween: the :{ame;>Man's having,Goods as 
Extecutor: an::others lin his own right , 
as: alſo of: the: different manner of one's 
being. indebted, as; Executor and other- 
wiſc:in his own; right, is well ty 
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by the Lord: Cook in Pinchon's Caſe,- viz 
Firſt, —_— Goods which one. — Cobb. 6.88; 
Executor he hath not in his own: right, Þ 
we m auter droit, that is,-,inithe. right of ebb 
another, meaning ' his Teſiator, Second 5- 29. a. 
ly,. that: Executors are but: the Miniſters; 

» and Diſpenſers, or NEWOE 6- _ their 
Teltators Gpods. ji 


of hnake of Property i in the 3 Executor 3 
' hands, /o as ſome Goods become his own, 
which he had as Extcutor. 


T®, this Head or Ghontans treating of | 
the difference between the Intereſt in 
Goods as Executor, and others had meer= = 
ly-in one's own right and to his-own uſe; . 
iDisnot impertinent to conſider how that - 
which one hath: at the firſt as 'Executor 

may be changed in Property, and become 

the Executor's/own to nis awn uſe, as | 0- 

ther his Goods /which he had not: as Exe- 
cator, Here -let;:1is firſt confider' of xeady 
Mony left by the. Teſftator :'| for ſince 
pieces of Mony, viz, Shillings,  Groats, 
Pieces, and: half pieces of Gold, ; cannot 

be known one from the other, it muſt 
needs follow, - that theſe coming to an 
Execator from the Teſtiator,- muſt in _— 

ort 
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the - Exectitor ſhall: be: 1aid ito have fo 
much” in *mony or value, yer-can It not: 
-;be diſcernediiwhich Mony: in his Houſe 
--.- £was his. Teſtator's, and , which his own. 
__, Conſequently*tlie Sheriff upon: the Fierz 
facias for a Creditor, who-hath recover- 
[> againſt the Executor a-Debt owing by 


, Execariviias the Teftator's, in-my opinion. 

Ouere, if thereupon a Devaſtavit ihall be 

returned, or what {hall be done. 
2Et.Dy.xrss But what. if the Teſtatour were indebt- 


This a*<r ed to theExecator, or if the Executor; not 


firm. having: ready Mony of "the ' Teltator s, 'or 


—_ Rep. otherwiſe; ſhall pay a Debt” of the Teſta- 


59. & 2, z tors withihis own Mony,::what thall:we 
£LDy 117. ſay. of - the 'Converſionor - Alteration?iof 


fet. 7 forte of the Goods frotn being, his as Exe- 
cutor; tobe tus: meerly in:his own Tight? 
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cohceiving, ' which is briefly -thus 3 [That 
except either he have-inhis hands Mony 
of: the: Tettator's,. '(for-of that it is-:eate 
6 make: @ - proportionable« change 2) -Gr 
unleſs the Sim 'to him -owing from his 
Teſtator, -or By him:paid >for this  Teſta- 
_ tor, amount?to' the full! value of. all- the 
| Teftator” s Goods in his hands, or do ex- 
ceed 


PI jr 14 6" Be 
Oo Ll 4 —_ 
. ” 


_— = 
LB 4 


AO LARA ARE Ip. oc eges 


0008 oo Dee WEE OS DOE 


ſort be. alteredin«Property;” ſo-as thongh 


the Teſtator, cannot take away Mony in 


Hereof 2 wave: thewed*elfe'' where my 
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ceed the ſame; no* Alteration can be,; until 


ſome. Election.or Declaration | by,;the Exe- 7/9554 


129 


So 


cutor made” which - of - the Goods not '&X- in i dy 
ceeding; the Debt.unto;him, he will have | 
to be- - [is own-:':For whese the Teſiatox's 
Goods exceed this:Nebt-to him, -the; Pro» 


perty: of -all- canniot: be changed: x;and-of 
part - ſhall; the:;Law. adjodge the 


what 


change, till choice: by -the: ixrantes, ix? 


is good 


therefore for: him: to. dd - 38S ; the 


Mother-Guardian/ in !Soccage, who! is-to 


endow her ſelf, calling . her N, 


and e 


Land: ſhe will have. fos:: her Dowet 


eighhows, 
g to —z- 


let: the Execator-:do. :.: But. Jet-hiite take 
heed that his Election or Declaration! ex- 


ceed not 


his:Nebt, left-it be: voide:;: And 


that ſuch particular: Election: +4$i!-to-be | 


made, ;ſeems:'to me. 


-21 E:; 


Mony,, and detaining 


by the Cale of 


fol. 21 whete the. payineat of 


or taking o&.a:hlorſe 


See 2, 3 Eh 
Dyer 187« , 


of the:Teſtator's, 'is mentioned. But;Ghoke 
'there days, this cantotthe: done witboeut:the 


Ordinaries Aﬀent:;: -;:Repaxter 
hough-the Ordinary doaſlenic;: yet 


thinks, t 


':And:- the-: 


the Property fhall not be- I _— the 
Executor as his own. 
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Another Alteration/isof the profits of 


= '>-*i 2*£ Gaſt *comhe't6/the=Eiooutor row: the 
rg -: Tefiatvr : For/{mce ino wore'thereof ſhall 


6: _ iry-the: Executor-as: Hſſers. than fo 
mich''daly as exceeds the yearly value; 
avcording to the 'refolution in Hargrave's 


Qals;-it ruſt needs ' follow - that ithe-refi- 


viz of. the profits! muſt be the Executor's 
He paythigrhe'Reut patof his own Purſe; 
asThat Caſe reſolvesint conſequence,” iz, 


Cer. 31b. that: le fiall-be fied rfor:it in the Deber, 


ein the Derinet:ouly as for the-Rent 
duc before the death of the Teſtator: Thus 
thougly he Have the Leaſe as/Exccutor,: = 
- ofithie' profits arctheexly his own, 
a Execuor. * 1 w <P is | Re | 
i "Ando ing 'bath | upon chis Caſcj-we 

| may'difcern A'Y ;ſometimes of the 
*Executors paying: with this own Mony 
_ /forthis'Feffators Debt: as where the Te- 
| Nabor being; voipay aRent at Michnelmids 
= mr hr dies a day or two 
Sefdxez3! or,:t0 -pur-it .anore clearly,. a 
dayoritwo' after''the Feaſt, not letulng 
-any Goble to: pay: the'Rent, other. than 
-che future: of | the Leaſe. Hee, 


unleſs that the Execntor will forfeit the | 


Leaſe, he muſt ky out of his own Mony. 


Now 


fin. 6 Q) EX bg, © pewnnyg 6) . faq £7 + ,QqH. 


A A, MF - 


dy = ond ny Jv me A +» 8 


an Exeutor. 

. Nawyjk jn this and, .other like Caſes he 
could,,got do. this ungil he had under: Seal, 
or-by. a in the Count Spirigyal, an Aflent 
pf the, Oxdinary,” it:wguld be an extraory 
dinary trouble to Executors;,. One? 

I tind allo rempore Hen. 7: another 
mean . of _ altering _Property , to wit, 
where a Fieri facias cornes to the Sheriff 
to ſell or keyy a Debt: of: the Teſtator's 
Goods 5 now, faith the Book, may the 
Executor. buy theſe Goods - of the Sheriff 
as well as.another.; and ifhe do, the Pro- 
perty which he had as Executor ſhall 


20 H.7.5.4; 


be. turned, unto a Propesty: in Jare ro p 


X10. . 


Goods tid. and take-,ſome not his, aud 
after, theſe being claimed by the Ownez, 


If an; Executor a amongſt his Teſiator? _ 


who left, them in the cuſiody of the, Te- : 
ſtator ,'! the- Executor not ; crediting ithe © | 


claim, fill. ; keeps them, and the Ownes 
thereupon ——_ in-an Action 
of Treſpaſs, -or of 7 (9, and Converfion'3 
riow ( and fo. in all other like Caſes ) are 
theſe Goods, become the Treſpaſlor's 
property, betguſe he hath - paid for - ag 
' therefore it is not firange, if in like man- 
ner an Executor, paying} out of his Own 
Purſe for or in _ 4 the Teſtator's 
2 


in 25 H.7. 
Kelw.Co.sÞ 


Goods, | 
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among 


: cautions preceanty'” 


ken 
enter into the Houſe deſcended to the 
them, he is 
excuſed. 
21 H.7.25. 
Fid.lib.Intr. 
640. It is ſo 
pleaded. 


The Office of 
Goods, have fo much'of them (where Ga ing 


certainty) changed m property, and 
come his own.'' This is but putt as-an in- Fa Cl 


ſtance underfiood with the exceptions and 


llc, _ _—_Y _—_ PUSY 


CHAP. V1IIL © 


of ſome Cafes and Queſt ions hw the 
Executor and the Herr. | 

HE Execator may in cotienteie 
time after the Teſtator's death 


Heir , for the removing and taking 
away of the Goods, ſo as the Door be 
oben or at leaſt the Key be in the Door : 

and this T underſtand of © the' Door of | reſt 
each Room. © For although the /Door of || one 
entrance into Hall and Parlour be open, || Bod 
the Executor cannot by that- juſtifie the | the 
breaking open of the Door of any Cham- | ent 
| ber to take Goods there, but only may | 
take thoſe in the Rooms which be open. || die 
And this is proved, as to 'me it ſeems, || ſuf 


by the Caſe of the Cheſt with Evidences, | Lai 
which , faith the Book, 


the - Executor 
may 


an Executor.. 135 
may take and put out the Deeds, deliver- 
ing them to the Heir,” wit; the Cheſt be- $3 F324: 
ing unlocked, as I underſtand it. Now abs nc 
a Chamber or other Room within a Houſe | £0 - 
locked is an incloſure of better reſpet' 
than a Cheſt, But if the' Goods be 'not Flow. Con. 
removed within convenient time, the Heir * 

ay diftrain them as damage feaſant. 

Where the Teſiator recovers Land and' 
Damages, or a Deed and Damages, he 
dying before Execution, the Heir ſhall 
have Execution for the Land or Deed, #? F#**: 


3 ioEd.q. $z60 
and the Executor for the Damages : but Of the 


temp. Edward 4. it is faid , that until P<=* Bc | 


o firſt. 
| the Heir ſue a Scire facias, the Execu- —__ 


tor cannot ſue Execution for the Dama- 


F If a Creditor hay made Eacceutas by his 
Debtor, and pay himſelf part out of the 
3, he cannot ſue the Heir for the- 
reſt, becauſe the Debt cannot be apporti- 
oned 3 but otherwiſe -he' may, faith the 
Book : yet Quere, if he do take upon him :2H. 4. 
the Execut , and have Goods ſuffick 
ent:to pay all. : 

If a Debt be recovered againſt one ewho 
dieth befoxe Execution«ued, leaving Goods 
ſufficient to ſatisfie ; now ſhall not the 174737 
Land deſcended to. the; Heir be charged 124. 
K 3 __ there- 


"I 0 & : — { L * 
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therewith, nor ' by: like reafoty any' Land} 
conveyed after Judgmens' | 511 - 

Colz.foo, We 2 good difference, whizs-bimd is 
51. To liks: conveyed upon condition of payrment' to 
nyt the Vendor, his Heirs or Aiſigns, and he 
f.77b. 2 61. dieth before the time;; and where-it isto be 
Pom, _ paid to the Vendee, his Heirs 'or Aſſhgns, 
291. aad he dieth: in che firſt Caſe payment\ 
27 H-74- ſhall be to the Eons, but not- in- x the 
other. bits L 
 ...What. things pertain to. the Heir, ad 
' what ito the Extecutor; is before ſliewed, 
As for Frowick's opinion,that whete Goods 
' be mortgaged \upon condition, that. if” the 
Heir - or -Executor (pay, &c. here -if the 
Heix, make” payment; he ſhould; have the 
Goods, I ſee not, for my part, how that 
caſt be. - SILENT: $4. 1:19.46 H- > 


o - 
\ : . 
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vw 


A Diretny for the following Chaprer,. 


A. 4. (as but Jane) nepreſent the» Tiſta- 
tors perſon, and muſt 7 jon alt hejojnes 
- mn Suit; ;&c 
B Fhereone amen anſwer Suit, and 
5 21 PAs | * 


+, _ they iff Plea the be hal 


an Executor. 

be taken, but one may confeſs alone. 

[D. Ore, as well as all, may give Aſſent, 

__ or releaſe the whole. 

E. One cannot give, nor releaſe to another, 

F. The poſſeſſion of one is the poſſeſſion of 
all, to what purpoſe. 

G. If the Survivor die Inteſtate, the Te- 
feator is Inteſtate, though the other Exe- 
cutor left an Executor. ; 

H. Executor included in the perſon of the 
Teſt ator, and repreſents it, is his Aſſign 3 
all one : & e contra, | 

I. What change by death of the Teſtator, 
touching proceeding in Sit. -_ 

K. Proceed to or in Execution; where 
without Scite Facias. SELF; 

M. Whether the Executor ſtand in his own 
quality, or his Teſtator's. | | 

N. #bere one alone may Fo a 

O. In Suit for them, ſuch as will not joyn 
ſhall. be ſevered, and the other may [ue 
and proſecute alone : Conſequents inde. © .. 

P. Death of one Executor, Plaintiff of Di 
fendant, where abates, Writ. ages 


JJ om. 


of + 4 CHAP. 
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CHAP. IX. 


How Executors ſtand between themſelves, 
and in-repreſentation of, or relation to 
the. Teft ator, as his Aſſignee or Deputy, 

. or as the ſame perſon with bim, and 
where, and to what purpoſe, as other 
on —— . E 
therefore 


_— Cirk » All of them do repreſent the 
"1 Plex in & perſon of the Teſtator, and there- 


Abatement, fore muſt they all joyn in Suit againſt 
= ——p4 others, and in Suit -by others they mult 


2383.9. be all made Defendants, or at leaſt fo 
Bro. Ex.13. 


Br.Ex.20,2z Many. - of - them as do_ adminiſter : for 


Therefore though the Executors themſelves muſt 
tor ſued, if take notice by the Will how many 


So Execators there 'be , and muſt ' frame 
another Ex- (ely Suit. accordingly 3, Creditors and 
hed; met rangers need "nb rake notice * of" any 

thae Mere + than to adminiſter, and exc- 


, = this reaſon, as 'T take it, In'the time. of 
00 King Edward the third, where two Exe- 
Bro.2o., Cutors were of a Term, and the Reverſi- 
aid 3-4 22 was granted by Fine, mentioning but 
clavts, One Termer, and. thereupon a S. Juris 

| MIS: > clamat 


IEC Sa 


ap Executor. 


clamat accordingly brought again that : 


one Executor 3 this was held good enough, 
though the other Executor was not named 


m the Suit:* belike, becauſe that one (who 


indeed was the Teſtator's Wife did only 


occupy . the Land , and take. the profits 


thereof 3 for elſe, ſince all the Executors 
do repreſent the Teſtator's perion, all muſt 
have been named. Therefore did - the 
Judges reſolve in the time of Her. 4. that 
where a Leſſee for years made two Exe- 
cutors, and one - of them was diftrained 
by the Lord for Rent, who avowed upon 
the Leſſor; that Executor thould have 
Aid of his Fellow-Executor. to the end 
that both might have Aid of the Leffor, 
which one alone could not. And upon 
this reaſon, wiz. that the Executors re- 
preſent the perſon of their Teſtator as one 
perſon, (for ſo- ſpeaks the Parliament) it 
was enacted in the time of Edward the 
third, that the Executors, though never 
ſo many, ſhall have but one Efloyn, ei- 
ther before appearance or after , becauſe 
their Teſtator, whoſe perſon they repre- 
ſent, could have had no more. | 
It is farther alſo enacted by the faid 


13H. 4. 
Ald 186, 


9 Ed.3.c.3., 


Statute, that where two or three. Execu- | 


tors or.-more be, they -being ſued in an 


Action 


B. 
But not if 
he appear at 
the ſum- 
mMOons,1 E 4. 
Te I4 H 4.F. 
Ir. But the 
Plaintiff 

muſtdeclare 
againſt all. 
He need not 
but he may 
admit ano- 


plead after. 
7 Hed.12s ; 
Burt Proceſs 
muſt be 
continued 
againſt all, 
7 H.6.35. 
Executors 
of Execa- 
tors by E- 
quity:- 

30 H.6.45s. 
Bro.Ex. 99. 
28 H.6..4. 
14 H.4.23, 
24. S@nega- 


tively. 
22 7. 1. 
F 28 H.6. f.4. 
"3 H.6. 35.4. 
39E.3.5. 
There it is 
not meer!y 
as Execu- 
gors; it is 
out of the 
Stat. 11H. 
4.63 as if in 


DPeb. & det. 


I38 


tors: as Executors , he which appeareth 
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Action of Debt, though all do not appear, 
yet ſuch one of them or- more as doth or 
do appear at the Grand Diſtreſs, hall an- 
{wer alone without his or their Compani- 
ons. And this Statute hath been taken by 
Equity in three reſpe&ts. _ 

Firſt, touching the Perſons 3 that it ſhall 
extend not to Executors only, but alſo to 


" Executors of Executors, yea to Admini- 


{trators alſo 3 though the Stat. ſpeak only 
of Executors, | 

Secondly, touching the Action where- 
as the Statute ſpeaks only of the Action of 
Debt, it 1s taken by Equity to extend tv 
other Actions, as the Writ De rationabil; 
parte bonorum , and Detinue : yet per- 
haps the later Action will be faid not to 
be - maintainable againſt Executors for 
their Teltator's a&, but for their own 
only. But we are not yet come {ſo far 
2s to determine- what 1s ' maintainable, 
but whether, before.all the Executors do 
appear , ' he or they which have ap- 
peared. ſhall be. put to anſwer 3 and fo 
to bring it to Deciſion , - whether the 
Adction be maintainable or not. I think 
alſo that in_ the Action of Covenant , 
and all. other Actions againſt Execu- 


mult 


an Executor. F 39 
muſt anſwer without. his' Companions'z wt * 
though the greater opinion 'in the Qua-\22.59 47E.3 
drageſt imes were contrary 'touching / the' RE 
Adionof Covenant. Burt as for the Sub- fee. pon 2 
pens againſt the Executors, which is to ha e's I 
make them to anſwer to a Suit in Equity,' oattwed oatlowed at 
that hath been temp. E. 4. 'taken to be out wy bw 
. of the reachand'intent of the Statute, So Gs Fexold 
allo of the Lariat in the King”. ; Bench.as ® 5x ag) 
was held in the ſame King's' timez ex- 8 E.4.s. 
cept all-the Execatots , - making up the 9F.4.y: 4423, 
whole repreſentative body of "the Teſta T on 2T . 
tor, be in the cuſtody of the Marſhal, one Fac. Rygie, 
or more of them who are there ſhall not 7 
- be inforced 'to anſwer : and ſo was it allo --: : (40 
lately held in the King's * Bench, where © ||. 
Maſter Juſtice Houghton gave afi excellent *- -+ 
reaſon that this Caſe is out of 'the faid* Sta- ©, 
tute, viz. for that this Writ 'doth not :-- 
mention any Debt, or name the Defen- * aus 
dant's Executors. CHILES 
Thirdly- and laftly, That Statute is exe: ” B.. 
tended by Equity to other Writs or Pro- ++ © + 
ceſs : for where the Statute' {peaks only * phe - 
of ' the grand Diſtreſs, and the Execu- * 7 7 
fors "appearing thereupon; 3 it hath been 
many times ruled, that when he or they 
appear upon the- Attachment ,, Capies. 
Or Rxigews , anſwer muſt be, — 
e 


F40 The Office of 
E x4 5;, the reſt appear not ; for ſo the word Di- 
i ſtreſs is taken. for all compulſory means, 
3 Or Fur or . enforcement of Appearance, But 
F- EF, where - the Statute reacheth not, wiz. 
| Judenent. when the Proceſs is determined againſt 


Where B. the reſt muſt anſwer by the Rules of the 
who is not, Common Law; except it be in the caſe 
re of Husband and Wife Executors , for 


with Lond there the Wife cannot anſwer without 


TeryEe: 4:7: out her, where ſhe and not he is Exe- 
they may © ator > but where both be Executors , 
not dilatory there he may anſwer without her , but 
yH.6 7 53er 20t ſhe without him. When Executors 
Conefmore. as Defendants have appeared, if any one 
_— of them will - confeſs the Action, this 
one ofthem binds and concludes the reſt 3, but if 
Peryenen” One will plead one Plea, and the other 
| — +. oa another, that (fay ſome) ſhall be received 
GA Which is beſt for the Teſtator's State: fo 
beſt;ſhall be where they ſue, ſach as will not proſecute 
Eres ſhall be ſevered, and the reſt without 


So where " where they pray to be received to defend 
fendant their Term, and, one of them after makes 
Outlawed 

at the Suit 

of two Exccutors, and upon the Scire fſacisr after his Pardon but one 
appears, 213 H.7.25« PS < bl 


Default, 


234 4. One or more as by Outlawry, &c. there 


Dany H. eſath |; Husband; nor doubtleſs can he with-. 


Bro. 44- + them may proceed ; z and in hke - manner ' 


FF "TY go—__— pray 


—— 


an Executor. 


Default, it ſhall not be the Default of all 3 
but the reſt, or he, if it be but one ' who 
appears, ſhall be received to uphold the de- 
fence of the Term. hom 
Thirdly, fo where they plead a Re- 
leaſe to the Teſtator or themſelves, one af- 
ter making Default 3 this- ſhall not be nor 
make a total Default in the Execators, to 
induce a Judgment or-Condemnation' 'a- 
gainſt them. Yet in truth, 'cach Execu- 
tor hath the whole of the Teſtator's Goods 
and Chattels, be they real 'or perſonal, 
and each may ſell or give the whole. One putt rn 
of them cannot give nor releaſe to' the 22. © 
other his Intereſt; and if he do, it is void, > = 
and he who releaſeth ſhall ftill have as 
much Intereſt as - he to whom he re- 
leaſed, becauſe each had the whole be- 
fore. ' Upon this reafon long ſince, where 
one of the'two Executors releaſed but his 
part of a Debt, it was held that the whole 
was diſcharged. And fo, if one Executor <c. 
grant his part of the Teſtator's Goods, all Tf *» Horſe 
paſſeth, and nothing is left to the 0- four Execu- 
ther 3 for that each hath the whole, and {9% <= 
| there be no parts or moieties between Horſe, and 
Executors. Therefore alſo , though }<* Nour 
a Leaſe for a thouſand years of | a one. 
_ thouſand Acres of Land come to two 
Exe- 


us aA 
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Executors or more, no partition or divis 
fion, can be made between them., be- 
cauſe it is not between them as between 
joynt Lefſees of Land where. each. hath 
but: a moiety in; Intereſt, though Pofle(- 


fion of or through the.. Kory Amidſt 
Executors.cach; hath the whole, and there- 


fore if he grant; his.part, he grants :the 


whole.. Buc one Executor may demife or 
grant | the moiety; of. the Land - for the 


'whole, Term, ,and (o. may: the. other. do. 5 


and this way they may lettle i Friends or 


' 1: Qthers truſted for, chew, -a... moiety for 
* each, either, in.. . ſeveral .OF.. undivided ; 


but.one of them- cannot mahke.z Leaſe to 
the, other: of | any paxt,' for he had the 
whole, Nor.can one [ſue the-ocher as, Exe- 
cutor. Yet if. the, Teſtatox deviſe.to one of 
his |Executors all his, Goods,,- after fach 
Debts and, Legacies ſatisfied, there, after 
thoſe, fatified., ; the Executorr may., take 


the . Goods, and . maintain an Action of 
1 Treſpaſs againſt the other Executor , 
2 36, he, take them from him, and con- 
1 ſequently an; Action of Detinue, for 
.. Keeping or detaining them : but this is as 

Legatee, his own. aſſent perfecting the 
\ Legacy 


The poſſeſſion of one Executor i is the 
5 pol- 
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poſſeſſion. of all the reſt : ſo as if one ap- 

pearing 'to a, Suit, and the other making 

Default in whoſe hands all the Goods be 

which are-not adminiſired, if, I fay, here 

he: that appears. pleads that he hath no- 

thing in his hands, this ſhall be found a- 

gaintt him-z . for whatſoever;any 'of the ,,,,. 

Co-Executors, hath, he alſo. hath, and js Bro. r2. 

in his: -poſſeflion3/:and . ſo ſhall the Credi- ,,, 

tor recover, -and: have Judganent to be {a- 39 H.6.65.. 

tistied out. of the Teſiator'sGopds, as in ©**%..24. 

his hands. And therefore --if.. Goods be it'tray be- 

taken from. one, - all may. maintain an —— 

Action of Treſpaſs thereupon; for the whom taken 

poſſetfion of one is the poſſeſſion. of all, nor Bagh ; 

But the poſſeflion. of one {hall ' not. be ſo Executpr.. - 

the poſſethon 'of all, as to charge the hy _ 

other's own. Goods, whereof -niore elſe- - FE. fe 

where. COT FN _ 38 H.6:bro. 
Where two Executors be made, the one Eve; JA9N 

making a Will- and Executors, and dying, *****: 4% 

if the other die- after Inteſtate 5 now ſhall . ; _..- 

"not the Executor;uf /him who firſt died be _ * 

':Executor to the firſt Teſtatox, but he is. 

dead Inteſiate, becauſe the ſurviving Exe- 

cutor is ſo dead, and in him the Executor- 

ſhip was wholly and ſolely fetled by the 

death of his fellow before him. So Admi- 

niſtration de boxis 9979 admin. ſhall be com- 

mitted, ' The 


I 


144 The Office of 


h "The Exccutors, or Executor, if but one 
- ng fo repreſents the perſon of the Tefſtator, 
H. that he is in Law his Aſhgnee by the ve- 
_—_— ry making, of' him Executor : fo as if one 
Caſe. Plow. Covenant to make a Leaſe to F S and 
his Aſhgns by ſuch a time, and FS di 
| eth before that time, and before the Leaſe 
made; now muſt the Leaſe be made to 
his Executors as his Aſſignees, repreſent- 
Sie Edward 111g his perſon : fo alſo ina condition to 
Phitew's pay the Feoffor or - his Aﬀſgnee: yet a 
= 7" ' Leaſe to 4 and his Aſſigns during the 
lite of B ſhall not go to' the Executors 
"A of A. So where in a \gen! Pardon 
So where of by Parliament there is an exception of 
W. :. gives perſons Qutlawed after Judgment , the 
tme for perſon ſo Outlawed ſhall {atishe the Cre- 
whoſe ditor who hath outlawed him. If-the 
wreſt - bis Outlaw die before this pan his Execu- 
tor, as'Tr ating his on , may 
make ods rags and. ſo make the bene- 
before the fit of ' the Padon to 'extend-'to his Telta- 
C017. 107, tor, for | ſaving his Goods,' as if himſelf 
b. Co.iib. 6, had (atisfied* his Creditor, 'though he left 
{-%0 him unſticfed when he'lefe the World, 
Or diem obiit extremum. Yet where 4 
fold Land to B upon Proviſo, that if he 
-payed to B, his Heirs or Aiſigns, &*c. B 
_ died, A payed at the day to his "nol 


tor, 


tor, and: it was doubted that 'it was not O_ 
good:z/ for the word Aſſignee could not taverefticu- 
reach to him, being no Aſſignee of the —_— 


Land. - And where the Executor brought and Sei 


an Action of Account upon a Receipt by *E*70:5 


yet the Sta- 


the -hands of the Teſiator, the Defen--rure ſpeaks 
dent could not be admitted to wage his 
Law 3 for that this was held a Receipt per _p 
auter mains : yet it is clear, that if one *,*',DY- 


by Bond or Covenant tie himſeli to. pay. »b:re to 4 
fuch a Sum at ſuch a day, not mention- {3 Foote, 
ing his Executor at all 3 yet is the Exe- Afven. 
cutor bound , as included in the name — 
or perſon. of the Teſtator. And where 18. 20:. 

. the Statute of 23. Hen. 8. gives the Writ. 

of Attaint ( in the courſe there menti- 

oned) againſt the party that had Judg- * 
ment; it lieth againſt the Executors, if ,, 47 8.46 
he be dead 3 but therefore another reaſon is 

given, Where a Man was bound that he 

would not ſue upon ſuch a Bond, and he 

died, and his Execator ſued this was 

| held to be no Forfeiture. of the Bond. So 

where one was bound to pay ten pound 

within a month after requeſt made to 

him, and he died before requeſt 3 it ſuf+ 

iced not to make it to the Executor, as 
Manwood ſaid, It was likewiſe held, that »:.:5& :6 
the Warrant of . Attorny, put in. for the £i%» 


L Plain- 


party.. 
A 


an Executor. © 148 © 


but of the | 
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44 Eo Dlaintiff in Debt, it ſufficeth not! for his 
circiter, Ti- EXecutor to bring a Scire facias uponi the 
therly and Judgment. And if- Executors fue Exe- 
Walſh.» cution upon a Statute in the name of a 
Bon. Reg. Conuſee, as if he were alive, this is void, 
26H. 8, and they may fue out new Extent 3 and 
8-0. 5:4. this they may do. without any Scire fa- 
43. cias,, as well as the-Conuſee might if he 
K. had been alive. But by Huſſey, Juſice, 
H.1 If the Conuſor in a Statute-ftaple be re- 
15 H.7- 14% turned dead by the Sheriff upon the Ex- 
x5 E.z. Re- tent, a Scire facias muſt be ſued out be- 

MOLE fore Extent proceed 3 and upon a Judg- 
Bierchant. ment had, if the Recoverer die before 
Execution, his Executor cannot, as him- 
K.  felf might, ſue out Execution without a 
Cent.Nat-Br- Scire facias, AS is there ſaid, Yet if after 
Recog A Captas ad ſat. awarded, the Plaintiff dic 
I. before it be executed , the Sheriff may 
proceed to the taking of the party, and is 
:o Et. Re, DOE ſubject to any Action of falſe Impri- 
3 in Ban, ſonment : nay, if he ſuffer him to eſcape, 
Reg. he is chargeable, as tewp. Elizabeth. it was 
refolved upon the motion of Anderſon 3 
but withal it was held, that relief might 

be by Audite Querels. | 

Like Reſolution was in the King's 
Bench, after ſome dowibt by ray and the 
other Judge, where - the Defendant died 


aſter 


os Khn0s I47 
hr \Flews: ſos awarded, andbeforeit 
wasiexecated ; tharithe Sheriff might pro- 
ceed' upon the Goods in-the hands of che 
Exccutofs, - 210.) envi 0 
Bar: -if the Defendant i in an Aion of 
Debt ' upon a: Bond'plead a Tenderac the 
tine: and; place of / payment, and/tenders — 
_ the /Miody: us Court, '\where it. refts,-and © 
theti he-qdiegziinow' ſhall | not- the Plain . 
rf; kavercdisrMony,: becauſe the proper- 
ty.theigvis changed, and become: the 
ExecitoFsrias was held: in the Commen 
Pleas ;>wat he ito putianew v Suit gant = 
the Executor. © 7 # | Hand: 
Yet where Jalan! þ is once. givernin — 
a Wiit: of Partition for a Termer;cor ina 32 £/.vet 
Writof Account 3. if 'the-Phintiff die be- "5" 
fore.the ſecond Judgment needful :it+both ny 254 
cales, the Executor! is not- put -to'a new 
- Suit, but may proceed by Scire facias ups 
on the former udgtient as the Liz4nHer- 
ſon;held, upon the motion of: Fenner, -Sex- 
jeant.. Though before we foundthe' Exe 
cator'not in : poirits'peual all one-wirhv:the 
Teſtator 3 yet in- points beneficial; the =. 
Teftator inclades:himi.in forme Cafes: As © 
where /an-- Abbot”: granted --to / his 1Laffce 
to. take Eſtovets in”! another's” ground, 


it was held -chat:this! Executor:,1-4hgugh 
LI not 


-þ 
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not named, ſhould enjoy this during the 
term, ' as well as - himſelf ſhould have 
done. And whereas the Statute of 23 
Henry the 8. gives Coſts to a Defendant 
againſt a Plaintiff: ſuing fora wrong, or - | ; 
ren tons ppm prayers , 
Plaintiff, againſt w it paſleth 
ig Verdi& or Non-ſuit 3 it hath»beth re- 
H.M. folved, that an Executor ſuing upon fuch 
| ( 


wrong, or breach of. Gontradt:to-his' Te- 
:Kator made, ſhould not pay Cofts,becauſe 
he is another perſon than 'the-Teſtator ; 
_ and fo it is uſual in experience. But | , 
Palgt ES: if in Suit the Attorny of the Execu- 
tor misbehave himſelf towards him , 
_———— OS: SI; 
» If it againſi him in manner - 
as aforeſaid, he ſhall pay Coſts, becauſe 
= was a Suit for a wrong done to him- 
- If A recovers a Debt as Executor of 
F S, and makes B his Executor , and 
dies before Execution ſued 3 B is not put 
to-new Suit, but may have Execution up- 
EF. on that Judgment. .Butif 4 or Bdied 
8H.% Tnteſtate, now .could none as Admini- 
ftrator to either of them, nor as Admini- 
firator of F $S, have Execution of this 
Judgment 3 for the former hath no interefi 


mn 


d 


—_— 


in anything pertaining to F 8, and the 
later cometh 'to Title above the Judg- 
ment, 4/2, 25 immediate Adminiſtrator to 
-F 'S, who is nowdead Inteſtate, and de- 
rives no. Title from the Executor who re- , 


covered. 


| If a Conuſee have a Certificate into 
the Chancery 
dies before Extent taken out'; his Exe- 

put -to a new Certificate, and 2 ©. Dy: 
for obtaining of it muſt make Afide-***: 1, 
wvit that no Extent hath' yet been taken 


ecutor is 


out, 


- If an Alien joyn. with -his Wife who 
is Executor in a Suit for Debt, and it 
cometh = Iſſue, - ſhall not have Trial 
meadietatem aitenig. or Lingue , 'as ; 
ſhould: be i he otherwiſe were party ton © 
Trial ; as was held inthe Caſe of Dodtor 
Fulio, Yet if 2 Nobleman ſue as Exe- 
cutor to- another not noble, he. ſhall for 
his Non-ſuit be amerced five pound, as 
if he ſued in his own right 3 as was con- 
ceived 21 E. 4. 77. By the ſame wile 
and reaſon, doubtleſs, a Nobleman ſued 
as Executor ſhall not be arreſted, nor ſhall 
any Capias be awarded againſt him for 
not appeari 


of any Iſſue, there ſhall be two Knights 
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upon a Statute, and then 


And if any Trial ſhall be 
L 3 . 
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of. 'the-:Juty;\ as'in other Caſes wheve a 
Peet:is party. . - Likewiſe where the Wife is 
tohave: her, conveniehsAppare,”. whereof 
Fw oma mull KAR her'z' if ſhe 
; bea Noble-womai, -it-ſhall be aiiſiverable 
, degree. ITS » 
38 B.3.f9, -Jf one ExeQutor only fell: Goods'of 
"ho the. Tefſtator,- he: alone : may mamntalii an 
AS%an :of :Debc. fob; the: Mony4i+S0- if 
© Gaeds''beitaken out; of the *poſſeſſion of 
one. 'Executor, he alone may maintain an 
Adgtion,cand thatriwithone naming himfelf 
Executor. 
 aboree; wachihath-been before. of Sum 
rTorigs:camdls Severance; £ whereunto-'. . be 
this Fdged: - If 'one Executdr will-not 
_ qa; cangot.conpyn In-Suit with the other, 
3 ww the is fummoned>and + ſevered 3: row 
3H Je by-fisdeath- after the; Suits not abated, 
&5E2 LMSEf4-##%.111; 7 Yet if he live ill 
$2 pre Juflgtheiit, be.may: [ſue Execution, ſay 0- 
8 Eos. ther! 'Bogks, I'3 Ed: Jof #3t%Y, Execi 0: IT 
th reac Rad Proroidedge. 2a Viet Queer. of that; for 
B, ;Fannof; nowledge iatisfaction',” as 
hah been fincetefolved,' Arch. 14 and 15 
Eltz, Dy. 319. Ard the teafon thereof 
being, becauſe he is no.party to the Judg- 
on 5 by .the ſame. xeaſon can he not 


ſue'- Execution upon it 3 for how _ 
E 


an Executor. 
he have Execution, for whom there is no 
Judgment given ? Now, the Recovery is 
only in the name of the other Executer, 
Yea, by. the faid-laſt 'Book it ſeems that 
after Judgment had the cannot - releaſe 
the Debt., becauſe it is now altered in 
nature, .and turned 514 rem judicatam ; 
though at any time. before Judgment 
he might have releaſed it, as both. that 
laſk Book faith, and the two precedent, 
temp. Ed. 3. Rich. 2. Yea, inan Ation 
of Account, .after Judgment had that. the 
Defendant ſhall account, the Releaſe of 
him ſevered is a good Diſcharge to the 
Defendant; as was reſolved 48 £4. 3. 14, 
15. But: this is not a_plenary Judgment, 
for . nothing is recovered thereby 3 but 
another Judgment is to be had after the 
Account, which may be againſt the Plain- 
tiff, ſo as this Releaſe came before any 
Debt or Duty adjudged. What if the 
Defendant be had in Execution at the 
Suit of the Executor , who proſecutes 
it and eſcapeth? Whether may the {c- 
vered” Executor diſcharge the Sheriff or 
Goaler' by a Releaſe? I think he may 
.NOC. | 

.By-that. above it is plain, that if any 
one "of the Executors Plaintiffs die, the 
L 4 Writ 


51 
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Writ is: abated 3 only where he fo dying 
was before ſevered, Opinions have been 
different, as above 'appears. So alſo is 
it if one of the; Defendants Executors 
die. Yea, if the Plaintiff Creditori ſue 
A, B and C, as Executors; where' only 


| 4 and B are Executors', there by the 


death of C the Writ abates, or falls to 
the ground : yet 4 and B (as I think) 


might have pleaded in Abatement; that 


they only were Executors, traverſmg 
that C was not Executor : but the Book 
doth not ſo reſolve. See 46 Eliz. 3. fol. 
9, 10. = oy 

As A and B above might admit that 
Writ againſt them and C3 ſo if thei Writ 


- or Suit had been againſt 4 only, and he 


ſo admit it, not pleading in Abatement, 
the Recovery againſt him alone is good, 
9 E. 4.12. IFs 


One that is Outlawed, or Attainted in 
his own perſon, may yet ſue as Executor, 


becauſe this Suit, is in another's right, wiz. 


the Teſtator's : But he that is Excommu- 
nicate cannot proceed in Suit as Execu- 
tor, becauſe none can' converſe with him 
without being excommunicate, as a Book 
ſays, Yet doth not* this Excommuni- 
cation pleaded abate' or EY the 

FL. | Suit, 


1 na. 


Dn — Re nw App © 


) 


Suit, 
Ray from anſwering 


Plaintiff be abſolved and diſcharged from 2: & 2 


his Excommunication. | 


© ———— 
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CHAP. X 


Of the Poſſeſſion 'of Executors, or their 
actual Having. 


7. het ſhall be ſaid ſo to come to their 
- | hands as to charge-them. © Fe 
2, What ſhall be ſuch a getting or going 


from them as to excuſe them. 


V E have before conſidered what 
things ſhall come to Executors, 

and, being come, ſhall be 4ſſefs in theix 
hands. Now, for that it is ſaid in Reede's 
Caſe, that-an Executor ſhall not be char- 
ged with or 'in reſpe& of any other Goods 
' than thoſe which: come to his hands after 

| his taking upon him the charge of the Ex- 
ecutorſhip ; | let , us now: examine what 
| ſhall be ſaid and accounted ſuch a full and 
compleat coming, to the hands of Exe- 
cutors , as ſhall make them within Bo 

_ 


but make' that the Defendant may 
his: Suit until the co.:.8:.59; 
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Co, lib. 5, 


Perks 6b reach to'It'the foot-of the Executor, to 
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. xeach and<harge”of Creditors-and Lega- 
© tees, wiz, for the payment.of Debts and 
Legacies. As touching Debts due. to the 
Teſtator, it hath before been:ſhewed, that 
until Judgment and Execution had they 
be not Afets in the Executor's hands, 
Now then as touching other Goods or 
Chattels poſſeflory, which areof two kinds, 
Viz, Teal and perſonal, let us put the caſc 


The Tefiator at the time of his death 
hath a ſtock of Sheep in Cumberland, 
Com - in the Barn in Corv-3nall,  Bullocks 


in Wales, fat Oxen in Bucks ſhire; Mony, 


Honſ(hold-Guff -and Plate. in, iCondon , a 
Leaſe for years in» Norfolk, -and. his Exe- 
cutor dwells at Coventry, viz. far from 
_ all theſe" places 3 what -kind of Poſſeſ- 
fion ſhall the Law. judge this Exectitor 
_to have in| every of theſe inſtantly up- 
on the Teſtator's death, and before he 


_ . comme” where any of the things be, either 


to ſee or {eiſe'upon them ?'In all the par- 
ticulars above mentioned the Law is all 
one, except" the "Caſe ofithe [Leaſe for 
years 3' whicivif it be of Land, Cas is moli 
-uſual ) then, becauſe it-i5: a ſetled and 
'immoveable-thing/, the Law doth not 


put 


A ak a a. x A£co_. 


| 
| 
| 
| 
| 


an Executor. 
pat -him'in adwil poſſeſſion,” (for | Poſſeſſo 
eff quaſi pedis 'poſitio ) until Himſelf or 


ſome for! hin :do- aftudlly enter theres 


upon. Nor' indeed need ' the Law help 
or ſupply the'want of actual poſſeflion 'in 
this 'Caſe; as in''the' caſe of Moveables 3 
ſince Land' carymot be citried'away as 
Goods rmay,''and therefore'is not ſubje&t 
to purloyning or imbelilment as Move- 
ables are 'But'if the" Leafe for years 
were 'of Tithes, the -Executor, though 
in never-f6* remote 'a place 'fromi them, 
ſhall be inſtanfly'' upon the "ſetting out 
thereof in actual poſſeſſion of them, fo 
as he may 'maintain an Adion' of Treſ- 


paſs againſt any Stranger which ſhall take 45 E-3-7: 


the Tithes ſef out, though he nox any for 
him did ever before 'poffels” atly ' of the 
ſaid Tithes, 'or came near.unto them. But 
if the Caſe were of a Leafe for years of a 
ReQory, conliſting not only: of Tithes, 
but alſo of Glebe-Lands, 'into which En- 
try may be made; as alſo Livery of Seifin, 
in it; thei ' it may perhaps be'ſome queſti- 
on, whether fich an aQual poſleffion in' 
Tithes ſhall be given by the Law to an 
Executor neglefting to enter, - or not en- 
tring, into the Glebe-Land. And fo 1 leave 
the conſideration of Chatctels real, 

Touch- 


C 2I H.6:4 34 
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Co.lib. ;. 
9 E: 4+ FOs 
Plow.Com. 
287: 

z2 H. 6.13, 
I4 H.8, 22, 


The Office of 


Touching. things Perſonal ; in which 


the Execator ' hath ſuch an aQual poſſe(- 


fon preſently upon the Teſtator's death, 
as: that he may maintain an- Action of 


Treipaſs axial any _ taking 
them away, or ſpoiling them, though he 


nor any for him ever came near them 
whether yet this ſhall be ſuch a Poſſeflion 
in the Executors, ,and. ſuch a coming of 
theſe Goads to their hands, as to charge 
them with payment of Debts and Lega- 


* cies, yea to-make their own Goods liable 


inflead of theſe, is a Point worthy of con- 


{ideration. 
And, doubtleſs , this throughly ſifted 


will prove a Caſe miſchievous, whether- 


way ſoever the Law be taken. For firſt, 


it muſt be admitted, that without 'the 
Executor's laying his "hands actually and. 


ticularly upon the Goods in the 
ouſe or "Fields of the Teſtator , whe- 
ther the Executor _ hath reſorted , he 
ſhall be faid ſo in poſſeſſion as to ftand 
liable unto the Creditors, fo far as they 
extend in value, though after others pur- 
loyn or imbefil them. Now then, if di- 
fiance of place ſhall make difference , 
where ſhall '< the bound and limit of that 
diſtance 2 And if the Executor may _ 
after 
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an Executor. 
aftera ſiranger's taking or poſſeſſing of the 
Goods, it is Ds nly nn = 
- -On the other ſide, if it ſhall be laid 
upon the Executors to anſwer for: all the 
Goods whereof: the. Teſtator died poſ- 
ſefled, it will be miſchievous for them, 
and deter them. from taking Executor- 
{hip upon them 3 ſince much purloyning 
may be. even' of Mony , Fewels and 
Goods , © by :Servants and others about 
the Teftator , or where: theſe things 
be. I think therefore, that 'if with- 
out any fraud, colluſion, - or - voluntary 
conniving on. the, part of the Executors, 
they be. prevented by others af laying 
hold on the - Teſtator's Goods, fo as 
that they may diſpoſe of them , eſpe- 
cially if it cannot be known by whom 
they are ſo purloyned and imbefilled , 
or if they be perſons fled or inſolvent 3 
that then they ſhall not ftand upon their 
ſcore, as Goods come to their hands, 
in reſpet whereof Creditors or Le- 
gatees ſhall draw fo much from them 
even out - of their own Goods, as in 0- 
a” Caſes where they have no ſuch ex- 
cule, :-* 213 1566. 1 7 | 
- And of this mind I the rather am, be- 
cauſe I fnd the whole Realm in Par- 
I.» liament 
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x3 H.6.c.1. lhament taking; notice of ach. prevens 


tion of Executors coming, to: the Goods 
of their Teltator, by the': wrongful a& 
and imbelilment -of 'others,. without any 
default in themſelves... And - in' this Caſe 
the Parliament-hath given ſpecial reme- 
dy, viz. that Writs ſhall: be dixeQted to 
Sheriffs. ,//to .-make 1 open: Proclamation 
for - the. APPEALance 'of the :partics delin- 
quent in the: King's :Bench/at;the day. hi 
mited ; and-in:default thereot:they ſhall 
be attainted thereof F dony, the Writ be- 
ing returned,executed, viz. Proclamation 
made. But note,' that this/Proclamation is 
to be made two Market: days , within 
twelve days next after the delivery of the 
Writ, aud>!theiJaft Proclamation. muſt be 
fifteen days before the day:of Appearance. 
And theſe Proclamations myſi be 'made in 
fuch 'Cities, Boroughs,” or Places, ( faith 
the Statute). not exprefſing what is meant 
by the word ſuch, and: therefore mean- 
mg doubtleſs thoſe in which the aG&t of 
offence / is! committed.-'.SÞ that if the 
fact be not committed” within the limits 
of ſome:Gity, Borough, or-Market-Town, 
no remedy is to be had by the Statate 3 
for that the: Proclamation is to be made 
upon : Marketays in. the! place where, 


*+ pa 1 
3513*7T; ec. 
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v 
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an. Executor. 
&c. Now, belides, other: Places, even 


ſome Boroughs, wiz., Towns ſending, 
Burgeſſes to. the Parliament, have no 
Markets , -and-'fo. are no places within 
the Ack. , Allo two Executors, mull. re- 
quire this Writ 3 therefore Where there is 
but one Executor, no. xelief is given by 
this Law, for it is penal, making Felony, 
and therefore:ſhall not be. extended by c- 
quity beyond the words.. Laſtly. it ex- 
tends but to the Executors.of Lords and 
perſons of good Degree, and only to the 
treſpaſling Servants of ſuch. perſons, not 
to other Strangers, purloyning.the Goods, 
But now who ſhall be {aid to be perſons 
of good Degree, not being Lords, I will 
not much labour. to decide z- the rather, 


: becauſe I have not heard nor read, to my 


remembrance, -of any Action brought up- 
on: this Statute : but, I think, that good 
Degree muſt fiay either at .a -Knight, bes 
ing the loweſt Dignity, -or at. a Gentle» 
man , being a degree a Worſhip, as 
elſewhere is ſhewed, and not ſtoop any 
lower. | , 9 Y%, 

And the faid Statute ſeems in ſome 
ſort to imply an opinion this.-way which 
| incline; to; .in:that. it exprefleth his pux- 
loyning t6 be ap-impediment of+ the Exe: 
JAS caution 
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cution of the Will, 'whereas if the Exe- 
cutors ſhall 'anſwer and -make good to 
Creditors and Legatees out of their 
own fiate and goods, for theſe imbelilled, 


the Execution of -the Will is not hinder-' 


ed, but the Exeeutors are datnnified in 


their own private value, Yet it may be | 


faid, on the other ſide, that ſome things 
given z ſpecie by the Will, ſach a piece 
of Plate, ſuch a furniture of a Bed or 
Chamber, ſuch a Jewel, may be purloyned, 
ſo that the Legatces can never have them, 
and conſequently, the Execution of the 
Will be hindered, though ſome recom- 
pence be made by the Executors : but how 
theſe Legatees ſhall recover recompence 
in ſuch Caſes, for that Legacies are not to 


be recovered by Suit at the Common" 


Law, I muſt leave to the Profeſſors of 
the Common or Civil Law to' inform. 
But if the Executor be of ſecret aſſent to 
this imbeſilment, whereof even the for- 
bearance to ſue for the recovery of the 
things, or the value of them in damages, 
if known where they or the imbelillers 
be, is is a ſhrewd evidence, or proof; then 
ſhall the Executor be adjudged-an haver 
of them, and'ſo'ſtand/ charged! as having 
_ them; for Pro poſſeſſore: hbabetur ”= 


ols 


| 


ad Hens end 1ﬀo=_Vwx> wn wo" cw. 


an Exechtor. 


dolo defiit poſſidere. "And if in any Caſe the 
taker' by prevention! fromthe Executor, 
' before his knowledge ( perhaps) of the 
Teſiator's death, or,.' at leaſt, before. his 
poſhbility of repair to- the place where 
the Goods were, to put them in ſure cufto- 
dy, if, I fay, ſuch Actor keep theſe Goods 
from falling upon - the ſhoulders of the 
Executor, -they-ſhall ſurely fall upon him- 
ſelf, and - make him chargeable at the Cre- 


ditor's "_ as an Executor of his own 


wrongs 


Of Guds bf by or potte en from Executors, 


But ant we the caſe ( for chepruto- 


ſhall be our next ſtep) that Goods come - 
fully + into'- Execators poſſeſſion ''and 


hand, but ' be again Joſt -or- gotten from 


them without any default in them, ſhall 
they yetſtand anſwerabte out of their own 
Efates for them ? Surely hereabout two 


diſtin&tions muſt be: made, as I take' it. 


The firſt whereof: I derive - from our 
Learning touching 'Eſcapes of perſons ta- 
ken in 'Execution and - impriſoned, if ſuch 
be reſcued by Alien 'cnemies ,* the She- 
riff\'or Goaler ſhall not. anſwer 'out of 2254 25 
his own Goods for this. Debt; otherwiſe, ? 


M 


it 


33 H.6.1. 
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7 Eliz, Dy: 
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if *it be done by SubjeQts, againſt: whom 

remedy is to be had by the courſe of. Ju- 

ſtice : and ſo ſhould 'T think it to be 
touching Execators, wiz. That if Ene- 

mies landing ( as near the . Sea-Coaſi 

may eaſily and often happen ) ſhall take 

away .Cattel or Goods from an Execu- 

tor, hereby he ſhall be excuſed 3 contra- 

riwiſe ordinarily, if the ereption or di- 

reption be by Subjects known, ; and there- 

by a&@tionable. Another difference I 

ſhall think may probably be taken from 

the Rules of our Learning touching Bail- 

Fide 29 4g, ents If 4 deliver Goods to B to keep 
+28.8 £2, as his own, or generally, viz. without 
Fit. Detin. any ſpecial undertaking by B, to keep 
50.13 4.4, them ſafely, and without any Mony or 
£m 49.4. other valuable conſideration given for the 
++ fafe cuſtody: here, if B be robbed of 
them, he ſhall not make ſatisfaction to 

A for them : and ſo if they be ſtolPn 

trom ' a Servant or FaGjor. But if they 

be taken away -by a known Treſpaſſer, 

not 'feloniouſly, ſome opinion hath been 

that the Keeper- ſhall make recompence, 

becauſe he hath - remedy for recompence, 

or ſatisfa&tion from; the Treſpaſſer. Yet 

of this later I ſhould doubt, becauſe 4 
himſelf as well: as 'B may have this Acti- 
Vt on 


42 .Executor. 
on | for da again the Treſpaſſer. 
Now an E r is of the nature of ſuch 


an one, having the cuſtody of another 
Man's Goods 3 and I have ſeen in a Manu- 
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{cript entirs, the Writ of Treſpaſs by the In cuftodid 
Executor, exprefling Goods of the Teſta- ſvs exiftir; 


tor in the cuttody of the Executor to be 
taken from him : therefore methinks he 


ſhould no otherwiſe be charged than B, 


to whom Goods were, as above is faid, de- 
livered to be kept. For the Executor 
hapily . ſhall have no benefit nor adyan- 
tage by the Executorſhip 3 all the Goods 
not ſufficing , perhaps, to pay Debts 
and Legacies, which is the tate we 
moſt think of, viz. where Goods want 
to pay Debts and Legacies z for where 
there wants not, the queſtion needs not 
be made, Yet a Servant or FaQtor, who 
hath Wages for his Service, is not there- 
by made liable to fatisfie for things in 
his cuſtody ſtolPn, becauſe he hath not 
for this particular cuſtody any com- 


penſation, So of an Executor, if 
pohiops benefit might accrue to. him 


y the Executorſhip, as haply . the dif- 
charge of a Debt owing by himſelf, .e*c. 
Other Caſes there be wherein the _Execu- 


tor will ſtand more clearly diſcharged. =» 
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it the Teſiator left'a Leaſe for years, fate 
by Extent, Wardfhip, * or other Goods, 
Whereto he hath but a defeafible Title, and 
they be evicted after his death : fo if he 
left a Ship at the Sea with much Goods 
and ' Merchandiſes, which are drowned 
in the return, never, arriving in fafety : 
ſo alſo if he left a flock of Sheep 'taint- 
'<d with the Rot, which die ſhortly after 
him : In none of theſe three Caſes. doubt- 
Tels ſhall the lofs fall upon the Executor. 
But to put' a Cafe of more doubt : What 
if a Leaſe for years come to an Executor 
ſubje& to a Condition for payment of 
Rent, or a Sum in groſs, and the -Execntor 
fails in payment > whether ſhall this loſs 
fall upon the Executor to be made good to 
Creditors or Legatees out of his own fub- 
ſtance or not ? 

To this I muſi anſwer by this diſtinGti- 
on, viz. If the Executor had taken the 
profits. of this Land fo long as to furniſh 
him with Mony for this payment, or if he 
had other Goods of his Teſtator's in his 
hand to ſupply the payment, then it is 
his default that the Mony is not paid, 
and he muſt bear the ſmart thereof, 0- 
therwiſe not 3 for he is riot bound to make 
_ payment out of his own Goods: yet - £ 
. a Lili. 
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ar Executor. 
2 ſullen and unkind Executor who will 


not ſo do, when as he may repay and ſa- Yet Qzere. 


tisfie himſelf by. the.profits thereof after. 
Like Law, if the Executor ſufter a Bond 
of a hundred pound to be forfeit for not 


paying of fifty pound, having ſufficient in 


his hands. So allo of a Recognizance, 
Statute or Judgment, defgaſanſed upon 
payment of a leſs Sum. Yea, I leſs dqabt 


of all, theſe Caſes, than of the Forfeiture 
of. the Leaſe for years : for haply the Exs-, 
ecutor had time. to have fold the Leaſe, 
and. made Mony,, thereof towards the. 
- payment of Debts.3. the' omiſſion and neg-' 


le& whereof may be "imputed unto him, 


as a Default juſtly occaſioning recom-| 


pence to be by the Law required from 
him, But, perhaps; he may excuſe. him- 
{elf that He could not find a Chapman who 
would give him .:to_ the value thereof, 
Hereunto. yet. reaſon, can eaſily. reply”, 
that" it had been much better to have fold 
it under the value, -than to have loſt the 
whole value, by expoſing or abandoning 
It toa total Forfeiture. 
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CHAP. XI. 


How far and where an Executor, having 
Aﬀets, is chargeable or liable to Aion. 


= Aving conſidered what things fhall 
*& come to Executors, and be Aſſers in 
their hands for the performance of the 
Will 3. let us now conifider what things 
the Executor is bound to pay, fatisfie, or 
perform, and what not, where he is charge- 
able, and where not, this being admitted, 
that he hath Aſſets, wiz. ſufficient where- 
with.to perform. Yah £ 


© Here we will conlider | f of theſe parts, 


1. Of Debts by Specialty or Record, 
2. Gr Dae or Diies by Comtra& Without 
Specialty. WES FS 
3. Debts without either Contraft or Spe- 

cialty. Tr Put 
4. Covenant. by Deed or Specialty. 
S. Wrongs done by the Teſtators- 


 Ouching Debts by Specialty, which 
\* are the 


moſt uſual and common 
oblige- 


Or PROS,” __— wk J.cu. y—_— py Y 


an Executor "Y 
t£ 


obligements, it will not be impertinen 
to give a. little light- touching the. validi- 
ty of a Specialty, and the extent of it to 


Executors. The moſt. doubt will ariſe 


upon Bills. .and ſuch - Writings Oblga- 
tory made, not by Scriveners or Clarks, 
in common form, but, by others other- 


7; 7 


wiſe, for haſte, or through ſimplicity. - 


Thus, long fince we -find a Writing 
made by '.4 to B, Memorand. that I have 
received of B. ten pound, which I pro- 
miſe to' pay, &c. This being ſealed, and 


delivered, 'was held a good Obligation by: 


Brian and Catesb. So if the, words had 
been only, I ſhall pay to B'ten pound 3 
whether ſuch words, - or the; like, as co- 
venant or grant to pay, bein the form of a 
Bill or Bond, or in an Indenture or Ar- 
ticles, it is a ſufficient ground for an 
Action of Debt. And: though it ſhould 
be miſ-written, Wigint for Vigint, or iit- 
teen for fifteen 3 yet ſhall ic be favoura- 
bly conſtrued, .and held: a good 
of Debt, as hath been reſolved in «!i«(e 
and like Caſes, and ſo .alſo notwith:' a;14- 
ing falſe Latine in the Obligation. os «ic 
plural number for the fingular nuinber . 
or words of repugnancy or - non-lence ; 
yet if there be words whereby it appears 

M 4 that 


Specialty 23 = 
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238.3 that A is@ Debtor" to'B,/ and it be ſealed 
: and delivered; it is: 4 good Writing Obli- 
"5 5 ,0y* gatory yea, though'it want the words of 
40 E.z., Concluſion, vis. - In! witneſs whereof, as 
757.74: the Lord Dyer" reports to have. been re- 


22 H,6, rg. ſolved: although the contrary: were held 


2r --4+ 57+ jn four ſeveral _—_ times rs as our 


3 H.qet7. 


31 H.q, 76, Books ſhew, © 
| Now ' any ſuch Writin g Obligatory 


doth determine : or «drown any Duty by 


Contra&, becauſe Specialty: is of a higher 
' nature. So as if Aand B do bargain with 


C to pay him a hundred pound-for Corn, 


or other thing, 'and after C take ſome ſuch 
Writing Obligatory | as aforeſaid of 4 3 
now by this- is'B diſcharged of the Debt, 
becauſe he ſtood charged only by the Con- 
tract, which is extinguiſhed by the faid 
Specialty, | 

As for the extent and operation» of 
theſe Specialties to ' and upon. Exe- 


So referya- 


of Annuity. 


= IQ H.7. 18, 


Py-14& reacheth to the” Executor, althoug 
ao z- 22, be not named,” viz. that he. doth not 
32% 532+ Covenant for, nor bind him and his 


cutors, we muſt know that an Executor 
doth fo repreſent the perſon 'of that Te- 
tionof A{iator, and is Is included in him, as that 
Rent, grant eyery Bond or Covenant by: the 'Teſtator, 
28H.8, made for payment of Mony or. the like, 


h he 


Ex- 


& o- rw pr 
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an Executor. 169. 
Execytors by expreſs words,: (and yet the No mentiow 
Heir not named i 4 not bound, though there rd Jade 
be never: ſo.great Aſſets or Land deſcend fret be 
unto him.) - ; 
Now. touching Debts - upon Record. 
much need not to be faid, ( except. of 
thoſe by Stat. Merchant: ) for to Debts and. 
Damages already recovered againſt the 
Teſiator, . and to Debts by Recogntzance, | 
the Executor's  liableneſs is - ſomewhat. 
clear and conſpicuous. Yet other ' in» 
feriour. Debts upon Recoxd may fitly. be. 
thought of, as Iflues forfeited, Fines im-, 
poſed by Juſtices at Weſtms. or at Alhles,. 
Quarter-Seſfions, Commiſſions of Sewers, 
or Bankrupts, by . Stewards in Leets,' or. 
the like ; for all theſe are Debts of Re- 
cord, which Executors,. fiand charged, 
withal. So alſo if the Teliator were 9 WEfea72 
before Auditors found in Arrerages "gp _ Ok 
Account , being a Bailiff or Receiver ; _ —_ 
for theſe Aptos are by Statute Judges. trcega els 
of Record: but if the Account , were, out of the | 
made only before the -party to whom. 1x. words. 
the Arrerage pertained,, or but before C0/-10.103 
one Auditor only, it .is out of the Sta- 
tute, . which ſpeaks of Accounts before 
Auditors in the plural number 3 therefore 
'the Executor not chargeable ; Jocuals 
-, 


- 
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the Teſtator might wage his Law in thoſe 
Caſes, not in the'former. | 
And whereas exception was before 
made of a Debt by Statute-Merchant, it 
268.8, Br. Was by reaſon that the Lord Brook tells 
Sear Mer.q3 US, that if the Conuſor in that Caſe be re- 
tarned dead, no remedy appeareth for the 
Conuſee to have Execution of the Goods 
of the Conuſor, but only- of his Lands. 
If this ſhould be thus, it were a very miſ- 
chievous Caſe ; for many bound in Sta- 
tates have no Lands but Leaſes, and Goods 
of great value, and if by their death their 
Goods and Chattels ſhould be ſet free 
from this Statute, and the Creditor 
without remedy, the Law were defeQtive : 
and it were ſo much the more ſirange in 


this Caſe, becauſe the Statutes of A4&or 


Burnell and Mercatoribus ſeem to pitch 


principally upon Goods , and to tend 

unto afſurance between Merchants, who 

' Uſually are not Landed Men. But that the 
Law doth give remedy in ſuch Caſe, as 
well againſt the Goods as Lands of the 
deceaſed Conuſor, appears by the Reſolu- 
tion of late made, in what Order and Pre- 
cedence Statutes are tobe ſatisfied by Exe- 
cutors, as after we ſhall fee. 


Of 


an Executor. 


| Of Debts by Contra without Deed, as 
Leaf ES par ol, GCC, | 


FTOntracts are of divers kinds, and 
we will begin with thoſe in the real- 

ty as moſt worthy, If therefore one be 
Leſſee for years or for life, without any 
Indenture or Deed; ( as he may be) and, 
his Rent being beind, he dieth 3 now is 2rH.6r. 
the Executor liable to the payment of #*©* 54% 
this Rent without any Specialty, for that _ 
his Teftator, if. he had been ſned in his a4 
life-time , could not have Waged his 14.7.4. 
Law. But if the Leſſee for years. in his 3," 
life-time ſell or grant away his Term: or Dy. 247: 
Leaſe, although he ſtill lie at the'fſiake for 
the Rent to grow due after, until the 
Leſſor accept the Aſſignee for his Te- PEE 
nant; yet if the Leſſee die, his Execu- T4 4b 
tor ſhall not be charged for'any Rent due C=. Ban, 
after the death 'of his Tefiator. But | 
what if the Leſſee do not alien” or affign 
his Term, but die thereof poſſeſſed, and 
the Executor, perceiving the Land not to 
be worth the Rent, waveth the ſame, 
yet the Leſſor will. not enter thereinto, De. & Sta; 
nor interimeddle therewith, whether may **** 
he yet charge the Executor Ow 

ent 
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Rent during the Term ? .I anſwer, that 


if he: have. Aſſets, that is, ſufficient for. 


payment of this and other Debts, he can- 
not wave this Leaſe, but ſhall be tied to 


anſwer this Rent, tho much more 
than the. Land is worth, for the, taking o 
the Leaſe is much of "the nature of an, 
Obligation to pay Mony : Yet becaule, 


it is yearly Executory, the Executor may: 


.-- , wave it, in caſe his Teſiator's Eſtate will. 
- .  - not ſupply and bear that loſs. But what. 


if there be Aſſets to bear this yearly loſs. 
 -; for ſome years, but not during the whole: 


- ' Term? I think in- this caſe the Executoy, 
muſt pay, the Rent ſo long as theſe 4ſ-; 


_.. ſets will hold « out, and then muſt wave the, 


| poſlciſion,, giving notice 0 the Reverlio-: 
ner. - And this I think, he may do well. 
eaough, . notwithſtanding his . Occupation- 


-- of the Land divers years after the Teſta- 


tor's death, becauſe that” was not volun-. 
tary, but as. of-necellity : yet this I leave, 
ASA vere, to be well adyiſed of ER, 
counſel, .. © 


| 6 Contratts jo vial, 


Here the Teſiator might wage his 
Law, there the Action lieth not 
"= again 


-W 
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an Executor. " £93 
againſt the Executor, as hath: been touch- 4x glans 
&d : and therefore he is not chargeable nuvept dy 
in an Action of Debt upon a ſimple 5 min 
Contra, as by reaſon of this or that, to chequer. $0 
his Teſtator yea, though it were the In- Joe King 
heritance of Land which was ſold, ſo as 1s. 98. a. 
the Sale were without Deed 3 'or though — =- 
by Deed, yet if no Counterpart were un- cept for the 
der the hand of him to whom the Sale Kive- 
was made. And the Cuſtom of Londex 

to the contrary, wiz. that an Action of 

Debt ſhould be maintained againfi Execu- 

tors upon a Contraft, was held void, at 

leaſt no good Plea againſt other Credi- 

tors.that ſuch a Debt was recovered againſi 

the Executor, or paid by him 3 as was to- 

wards the later end of the late Queens xr,, & 25 
time reſolved, though in the beginning of £- ww Com. 
her time it was a Demurrer, Yea, though! rs Agar 
ſuch a Debt grew for the moſt neceflary 37 37 Blip 
thing, viz.” Meat and Drink, which bind- wy _— 
eth even an Infant to'/payment, yet will it mk 3 
not charge the Executor of a Man of full — 
Age. But this 15 meant where the Con- _— 
tract was only by word : for where the 7,5. "Do 
Teſtator 'putteth his Seal to any Deed or —_— 
Writing made upon ſuch Sale, this is moxe 7, BG: 
than a limple ContraGt.and taketh from the *5 F-4- 16- 


6, 13s 


Vendee his wager of Law, and {© chargeth ;5 86.386: 
the 
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Thor 2 the Executor. But if the Teſtator ſeal 
common but unto a Tail or Tally with ſcotches, 
Fees expreſſing a Debt, this is no ſuch Speci- 
truſthis alty as ſhall charge Executors. Yet in 
Cacknc to: ome Caſes without any Seal at all the 
by his death Executor is chargeable, But although 
Ce. 9:37-b. no Action of Debt lieth againſt the Exe- 

12 H.q« 23s - 
But if the CUtOr upon ſuch a fimple ContraQ, yet 
—_— > may the Creditor in that caſe maintain 
it, they are an . Action -upon the Caſe, grounded 
bound by Upon the Afſumption implied , though 
28H:8. not expreſſed, as now ftandeth reſolved 
$72.6 - by all the Judges of all the Courts at 
Ce. tih.,, Weitminfter, though heretofore there 
P5icb9427* hath been much difference of opinion 
Caſe. thereabout. And indeed, thus the Exe- 
cutor is charged in matter for a fimple 
Contraq, though not in manner of a 
* Debt, but- as for breach of promiſe, ma- 
king recompence in Damages, in ſtead 
of the Debt. And the chief reaſon for it 
is, becauſe the Teſtator could not have 
waged his Law in this Action upon the 
Caſe againſt himſelf, though in Debt | 
he might. Where the Teſtator retaineth 
Servants 'in Husbandry , or otherwiſe , 
and dicth, there being Wages due to 
theſe ſo retained 3 the  Executor is lia- 
ble to an Action of Debt for the —_ 
y 
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by reaſon that the parties were compel- - 

lable by Statute thus to ferve, and there- 4.H.6-48; - 
fore the Teſtator could not have waged 

his Law : But in caſe of Servants not com- 


pellable, as Waiters or Serving-Men, as = —_— 


; we call them, no Action ef Debt lieth a- ja the war 


gainſt the Executor for their Wages , Þy 
though againſt the Teſiator himſelf it 


doth; for the Contrac is ſufficient to 
\charge him who made it. - See of Account 


fter, 


Where Executors ſhall be charged, without 
either ContratF or Specialty. 


VV Here a Priſoner oweth Mony 27 H-6.4- 
| to a Gaoler or Keeper of Pri- He 
ſon for. his Diet or Vidtuals, and dieth, 6 . "WM 
his Executors ſhall be chargeable for thjs ;. fe matt 
Debt , becauſe it is for the Common: tare a 
wealth to have Priſoners kept, which can- *** ©** 
not be without affording them Vicuals. 

Alſo where one hath a Patent or Tally 

of the Exchequer, to receive Mony of 

ſome Cuſtomer, Receiver, or other Of- 


ficer of the Crown, and delivereth it to 


him, he then having Mony of the 


King's in his hands: it he pay not the 
fame, but die, his Executors ſhall fland 
charge= 
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chargeable with the payment thereof, So 


b. for Arrerages of Account before Auditors, 


if more than one, but this is Debt of Re- 
So if any Lord of free Tenants doth 
levy Aid of them for the Marriage of his 
eldeſt Daugnter, and he died before ſhe | 
be married; ſhe may recover this Mony 
by an Action of Debt againſt his Executor:'? 
but this 1s by virtne of a Statute. Therd 
is a Preſident in the Book of Entries, © 
an Action of Debt againſt the Executor of 


. an Heir, by which it ſeems that a Man 


binding himſelf and his Heirs, and lea- 
ving Aſſets, the Heir taking the profit 
becomes ſo a Debtor, that his Executor 


ſhall be charged. And in the Regiſter 


there is a Writ  againft the Executors of 


the Guardian of the Spiritualties of the 


Arch-biſhop of York , for the Debt of 
B, who died Inteſtate, and+ whoſe 
Goods came to the hand of the faid . 
Guardian, wiz. the Dean of York. In 
allowance whereof, there is a Note ad- 


ded of the like Writ brought in K. R. 2. 


his time, and that then a Preſident was 
alledged of ſuch a Writ in King Edw. 2. 


his time againſt the Executors of an 


?.2 Ordinary, and that they were enforced 


to 


an Executor. I77 
© anſwer unto it. So is the opinion of ,, x, 5, 
Trew, in the time of Edward the third. Ex. 77. 
But 412. oppoſeth him. Alſo the Ratio- 1555s 
nabili parte bonorum by cuſtom 'in. ſome Such Ati- 
places 15 maintainable for the Wife and po ag _—_ 
Children againſt the Executor. But no 

Action of Account. lieth againſt Execu- 

tors, except for the King, More hereof 


72. Wrong. 


Of Covenants charging Executors. 


| WE have already touched upon Co- ,,, , 
venants in part,viz.where they drews and 

be expreſly for payment of Mony, ſhew- Erie: or: 

ing them to be in Law, Bonds, that is, 

Writings Obligatory, whereupon an, A- 

Gion of Debt may be brought as, well as 

an Action of Covenant, though the words 

of the Deed bear the ſound and phraſe of 

a Covenant. . Yet in ſome Caſes no Action 

of Debt lieth upon a Covenant, to- pay 

Mony :-.as if A Covenant that his Execu- 

tor ſhall within-a: year, or ſuch atime, af- 

ter his death pay. ten pound to. B 3 now 

for that no Action of Debt was :main- - 

tainable againſt 4 himſelf, it lieth not Poſct.33E7. 

againft his Executor, but only an Action {ine 

of Covenant; as was held in ' the late Com. 3a. 


N Queen's 


© ' 
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2+<Tiboth Queen's time. So if the Covenant be 
done by the Conditional, as thus, that if C do not pay 


CovenantT» to B ten pound, then 4 will pay.it : and 
if not five, 10 alſo, perhaps, if the Covenant be in the 
buch a day. disjunCtive, viz. to doſuch an act, or to 
C:ſe. Rat pay ten pound: now if the Act be not 
— hone; yet no Action of Debt lieth for 
covenant to the Mony, but only an Action of Cove- 
; — oi nant. But now let us come to the Caſes of |, 
divers Juſti- meer Covenants, and ſee which of them 


ces thought _..: n | 
the Excea- Will charge an Executor,and which not. If 


tor, not nz- a Leſſee for years covenants to repair the 
med, w4*,, Buildings,or to pay the Quit-Rents iſſuing 
1&2 ?.& out of 'the Land let, there is little doubt 
I but the Executor, to whom the Term 
the Caſe is cometh, mult as well as his Teftator per- 
GAs, form that Covenant, although he did not 
38 E1. i» covenant for him and his Executors. And 
"an-*£- yet of theſe Caſes doubt hath been : and 
touching the Jater, viz. of paying Quit- 
Rents, divers Juſtices in Queen Mary's 
time were of opinion, that it was a thing 
fo perſonal, that it died 'with the perſon, 
and did not charge the Executors 3 nor is 
there any contrary Opinion expreſſed in 
the Book. And ſince that time, wiz. | 
towards the end of Queen Elizabeth's Þ 
Reign, in the Adtion of Covenant be- 
tween the Dean and Canons of _—_ Z 
and 
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and HiJe touching Reparations, at the 
firſt much opinion was, that only the 
perſon Covenanting was tied to this per- 
formance 3 but after it was reſolved, that 
that Covenant did run with the Eftate, and 
ſo both Executor and Aﬀognee were bound 
to performance, But in that Caſe it was 
ſaid by Popham, Chief Juſtice, that if the _— 
Covenant had been to do a Collateral nor adjudg- 
AX&t, © neither the Executor nor the Af- _ 4 
{ignee had been tied thereby : and there- 
fore where a Lefſee for years covenants 
within ſuch a time to build a new Houſe 
upon' the Land, and dies before that time , 
expired, I doubt whether the Executor be 
bound to perform this or not 3 although 
it do concern the Land let, ſo as perhaps 
the Rent or Fine was the leſs, in reſpe& of 
this charge of new Structure or Buildings 
which is a great reafon that the Execu- 
tor, though not named, ſhould be tied to 
the performance. But if the Covenant 
had been to hnild a Houſe elſewhere than 
upon the Land let, or to'do any other col- 
lateral thing, not pertinent to the Land 
let; it is clear the Executors were not 
bound to perform it, And yet in thoſe 
Caſes, if there were a breach or non- 
pertormance in the TO life-time, 

*- as 


v 
Cod.s f.245 
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as. that the time of performance were ex- 


| = ay 8. pired before his death, then it is.clear the 
' Therethe Executors were. bound to yield recom- 


route was pence by way of damages recoverable in 
upon the an Action of Covenant, as both Shelley 


Land leaſed; ; - > 
und yer Beg; and Fitzherbert agreed : and fo alſo did 


dns Teemed the Lord —_— agree in the faid Caſe 


ofa eontra= of 77;Je, as I find in my own Report of 


77 opinion. that Caſe 3 though in the Lord Coke, re- - 


porting only the Point in queſtion, that 
be aot mentioned. Now let us conſider 
of the Caſe where there is no expreſs Co- 
venant at all, ſo much as for the Leffor 
himſelf, but only a -Covenant implyed, 


or Covenant in Law, as we call it. As if | 


Leſſee for life make a Leaſe for years, 
and die within the Term.,ſo as the Leſſee is 
#s &  Evicted by him in Reverſion and Remain- 
EtDy.257. der. In this Caſe it was reſolved in the 
& 8 Eliz, late Queen's time. by three Judges, viz. 
Swanno. Walſh, Brown and Dyer, that by this Co- 
Strangſham Venant in Law the Executors were not 
& $carles. chargeable and in the ſame Caſe, the 
Lord Dyer ſets down another Reſolution 
after to the ſame effect. But Maſter Ser- 
jeant Bendloes reporting this” later Caſe 
to be of a Leaſe made by Tenant in Tail, 
Viz, before the Statute. of 32 H. 8. or 
not warrantable by it, ſets down the opi- 
nion 
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ay FE xecutor. 


- nion contrarily, 4/;z. that the Action was 
maintainable againſt the Executors. Thus 7; ,- 1s. 


may {ſerve for inſtance, the like being in R-t-459. #n- 
ter Brode- 


ridge & 


any other Caſe where the Lefſor hath not 


Ion 


a good and a firm Title, but perhaps ſub- Windſor. 


jet to a Condition, or other Eviction, fo 
3s the Lefſee cannot enjoy the Land ac- 
cording to his Leaſe. 

But this muſt be ſo underſtood, that no 
evidion or breach of Covenant is in the 
life of the Teſtator himſelf; for if that be, 
there is no queſtion but the Executor 
ſtands chargeable : and therefore if one 
make a Leaſe of Land by Deed wherein 
he hath nothing, this Covenant is per- 
haps preſently broken; and though the 
Leffor die before an. Action of Covenant 
brought, it will be maintainable againſt 


| his Executor, though no expreſs Cove- 


nant. This is uſeful to be known, though in 
theſe days there be few Leaſes ſo made, 
without expreſs Covenant, and the Exe- 
cutors'alſo named. ' And where there is a 
ſpecial Covenant in expreſs words, 1t doth 
qualitie the Covenant implyed : To as al- 


though words of demiſe and grant tie the ,,.,.nq 


Leffor to a general Warranty of the Title Anders C:f6. 


againſt all Men, yet-it being after covenant- 
ed that the Leſſee ſhall enjoy againſt the 
N 3 Leſſor 


The Office of 
Leſſor and his Heizs, or againſt all claim- 
ing under him or his Anceſtors 3 now no 


eviction by or under- any other Title giveh 


4r Aſ-p.15. 
40 E.3.Fitz, 
Ex. 74. Co. 
lib.9.f. 87.6. 


cauſe of Action, or bindeth the Leffor or 
his Executor to make recompence. 


Of Wrongs done by Teſtators, and whether 
Executors be liable to amends. 


| Lthough Executors do repreſent the 
£ A. perſons of their Teſtators; yet if the 


- Teſtator commit any Treſpaſs upon the 


Goods of another, or upon his Perſon or 
Lands, no Adtion lieth for this againſt 
the Executorz for A&io perſonalis mori» 
tur enm perſona. SO if a Sheriff, Goaler 
or Keeper of Priſon ſufler one in Execu- 
tion for Debt or Damages to eſcape; 
though hereby the party at whoſe Suit 


; the Execution was,be entitled to an Acti- 


on, viz. an Action upon the Caſe, againſt 
ſuch Officer by the Common Law, and 
by Statute an Action of Debt ; yet if he 
ſo ſuffering die, for that ſuch difference 
was a wrong of the nature of a Treſpaſs, 
no Action lieth againſt his Executor for 
the fame, And upon the ſame reaſon, as I 
preſume, if one carry away his Corn and . 
Hay, without ſetting out the Tenth, al» 
SLE "= 1 though 
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though the treble value be recoverable a- 
gaink him in an Action of Debt 3 yet if he 
die before ſuch recovery, the Action is 
gone, and lieth not againſt his Execator 
no, not although the Teftator were a 
Leffee for years, fo as his State came to his 
Executor. ." 

Like 'Law in other penal Statutes : as, 
for arreſting one at the Suit of 7 S, with- 
out his privity or afſent 3 or for not ap- 
pearing as a Witneſs, being ſerved with a 
Sub-pzna, and having charges tendered, 
and many like 3 yea, if a Leſſee for years 
commit Wafte and die, no Action leth 
againſt the Executor for this Waſte. For 
all theſe Caſes are within the rule of A&#io 

erſonalis moritur cum perſona, And many 
other like Caſes might be put, but theſe 
may ſuffice. Yet it a Parſon, Vicar, or 0- 
ther Spiritual or Eccleſiaſtical Perſon , 
do ſuffer a ruine or decay of the Houſes or 
Buildings upon his ſuch Spiritual Bene- 
fice or Promotion, and diethz his Execu- 
tors are liable, by the Spiritual or Ec- 
clefiaftical Law , to the Succeſlor's Suit 
for amends, to the repairing of ſuch ſpoil 
_ or decay. And becauſe ſome uſcd  frau- 
dulently to grant away their Goods, ſo as 
nothing ſhall be left to = Executors 3 
4 it 
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it was enacted remp. Elizabeth, that ſuch 
23 EL.c.16. Grantees of Goods ſhould be liable to rhe 
Succefſor's Suit for theſe Dilapidations, 'as 

it they were Executors. | 

As for one other Caſe of this nature. 

wiz. Where an Executor waſteth the Goods 
of his Teitator, or an Adminiftrator the 
Goods of his Inteſtate, and dieth, whether 
his Executor be ſubject to an Action for 
this, ornot 3 I adjourn the Reader to that 
Place where I ſhall treat of ſuch Waſting or 
Devaſtatian by Executors. 

Unto this Head not unfitly may be re- 
ferred what before is ſaid of Actions 
againt the Executors of the Debtor's 

Fitz, Ex.77. Heir, and the Executors of the Ordinary 3 
for the Specialty binding to - payment 
reacheth not to any of theſe : but becauſe 
their Teftators fhould have paid theſe 
Debts with the Goods or Profits of the 
Lands of the Debtor, and did-not, but 


I conceive- 


no diffe-. retained. them to - themſelves; therefore 


_— for this, as a Wrong, are they ſuable, as I 


and the o- take it, So alſo by the ſame reaſon are the 


+ —opag Executors of an Adminiftrator charge- 


able, where he did neither pay the Debts, 
nor leave the Goods to the next Admini- 
ſtrator, but otherwiſe diſpoſed of them. - 


Yet an Executor is not chargeable mn an 
| | Action 


- 
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AQion-of Detinue, nor of Aceount, (ex- 27-4. 13: 
cept to the King,) for the Teſtator's de- admit. CO2) 
taining , and not paying or anſwering [7:75 


things-received, or under his charge. Cov, for Ars 
4- . rerages of 
And - the reaſon why, after Account *© A———_ 


made before Auditors , and the Bailiff before Aus 
or Receiver he found in, Arrerages and Wor 
die, that in this . caſe his Executor is 9r, 92. © 
chargeable, is,. becauſe the Auditors are ? 7:57 
made Judges by. the Statute Weſtm. 2..cap. ; 
It. ſo. this Arrerage which they have 
judged is a Debt by Record. 

But if the Caſe be put on the other 
fide, viz. that the Bailiff or Receiver 7 
have found in Surpluſage upon his Ac- —_ If; 
count, wiz. that he hath laid out more in © I 
his Lord's or Maſter's buſineſs than his : 
Receipts amounted unto, and then his 
Lord or Maſter dieth 3 now ſhall not he 
have any Action againſt the Executors for 
the Surpluſage , becauſe. it js out of the 


purview of the faid Statute, 
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Of the Order and Method to be uſed by Ex- 
ecutors 117 payment of Nebts and Leg a- 
cles, ſo as to eſcape a Devaſtation or 
charging of their 08 Goods. 


VE have gone through and difpatch- 
=. > gen two firſt propoſed parts, 


* wiz. T, Touching the being of Execu- 
tors, and the. manner of their being 3 
2, Their having, and the manner of their 
having. Wecome now to the third part, 
©/z. Their doing'br diſpoling of the Te- 
fator's Eſtate. 

Now this conliſts principally in the 
iffuing of Mony, though partly alſo in 
delivering or afſenting to the Execution of 

not being Mony, but other Goods 
or Chattels bequeathed. 

Mony is to be iſſued by Executors four 
ways ordinarily. 

| About the Funeral of the Teſtator. 

About proving his Will. 

In paying of Debts. 

In paying and ſatisfying of Legacies 


peculiarly. 


an Executor. 


As for the farſt, Burials be as of ne« 
celtity for two reſpedts, viz. 1. Of Chas 
rity to the dead, that he may be Chriſti- 
anly and ſeemly interred ; 2. To pre- 
vent- and avoid annoiance to the living, 
who by the very view of the dead Car- 
caſes would both be affrighted, and with- 
in a few days diſtaſted at the Noſez We 
know that. under the Law the touching 
of a dead Carcaſs made a Man unclean, 
and to need purifying: nor can we eaſily 
forget what the Siſters of Lazar ſaid 
to our Saviour touching their Brother, 
when he had been dead three or four 
days, iz. that the taking of him then 
out of his Grave muſt needs bring a noi- 
ſome Savour.  Hereabout therefore ſome 
experience is neceffary, and that not only 
for Fees to be paid, which in Londau a- 
mounts to a conſiderable Sum, ſpecially 
for ſuch: as are to be buried within the 
Church 3 but alſo otherwiſe. *wiz. for the 
Pall or Hearſe-Cloath, - the Ringing, &c. 
As for Feafting and Banqueting, it fees 

not to be congruent. to the fadneſs and 
; dolefulneſs of the Action in hand. But 
howſoever that be, yet where the Teſta- 
tor leaves not ſuffictent Goods: to pay his 
Debts, Feſtival expence is to be forbora, 
EX= 
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except the Executor will out of kindneſs 


bear it with his own Purſe 3 for dead 
Debtors muſt not feaſt to make their li- 
ving Creditors faſt. I mentioned a conlt- 
derable aniount of Funeral Kees payable 
tn London: and ſurely (to let my thoughts 
fall back upon it a little) it is worth con- 
fideration, whether in that kind, and e- 
ſpecially for thoſe who dying there axe 
yet carried into: their Countries to be bu- 
ried, the Exa@Qion be not either unjuſt al- 


together, or too onerouſly exceſſive : fo 


x3 Ed:3<.4 K, Ed. 3. by an Ad of Parliament it is 


alſo for much Ringing, contrary to the 
Canon made at the Convocation in the firſt 
year of King James. | 
The next thing mentioned to juſtifie 
and occaſion expence is the proving of 
the Will. But this way a greater dif- 
burſement (except for riding - charges, or 
by reaſon of cppoſition by a Caveat put in, 
or the like) will not ſtand allowable, than 
is preſcribed by the Statute made in the 
time of Hey. 8, whereby the Fees of Or- 
dinaries, and their Scribes, Regiſters and 
Officers - be limited. And it is firange 
that theſe bounds have been ſo much and 
ſo frequently broken and tranſgreſſed, the 
rather, for that long before; inthe time of 


pro- 


an Executor. 


provided, that the: King's Juſtices ſhould, 


as well at the King's Suit as at the partie's 
grieved, enquire after ſuch Opprefſons or 
Extortious, for_ſo they be called 3 yea, S*. 
Germ. who was no ſtranger to the Civil 
and Canon Law, as appears by his Book, 
fith, that the Qrdinary ought.to take no- 
thing for the Probate, if the Goods ſuffice 
not for Funeral and Debts ; but he means 
only that Conſcience is againſt it, 

Now we come to the third occaſion of 
Disburſement, wiz. payment 'of Debts, 
which is the main -part.;of our buſineſs. 


We have before ſeen what Debts lie up- * 


on Executors, having Aſſets to pay them 3 


we are now. to ſee in what order they 
muſt pay them,as well ut /int fidi diſpenſas - 


zores, as for their own indempuity, ne quid 
res ſua. capiat detrimenti.To put our ſelves 
into the better order or. method of hand- 
ling theſe things, we will fort our Debts 
into their ſeveral kinds: Thus, 

They are of theſe three ſorts, viz. either 

Debts of or upon Record 3 
Or, Debts by Specialty 3 
Or, Debts without Specialty. 

The Debts upon Record may be again 
divided into four forts or kinds, viz. 
Debts to the King or the Crown. 

| Debts 
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Debts by - Judgment or Recovery in 


ſome Court of Record. 


Debts of Recognizance 


Debts by Statute-Staple y Or Statute- 


Merchant. - - 


M.33 © 34 


Etiz. the 


Wal- 
ſengham's 
Caſe #n Com. 
Bon. & Tro 
39 Eliz, 


as the Wars, &*%«. as appears by the Sta- 


- Amongſt thefe,the Debts of the Crown 
are to have the firſt place of precedence 3 
fo as if there be not come to the Execu- 
tor Goods of greater value than will ſuf- 
fice for the fatisfaftion of theſe, he is 
not to pay any Debt to a Subje& 3 and if 
he be ſued for any ſuch, he may plead in 
Bar of this Suit that his Teftator died 
thus much indebted to the King, fhewing, 
how, &c. and that he hath not Goods ſar- 
mounting the valne of that Debt. © Or, 
if the Subjeds purſuit be not fo by way 
of Afton, as that the Executor hath day 
in Court to plead, but be by way of fuing 
Execution, as upon Statute-Merchant 
or Staple 3 then' is the Executor put to his 
Audita Querelz, wherein he mult ſet forthe 
this matter, And''there is great reaſon 
why the King's Debts ſhould thus be pre- 
ferred before any SubjeRs, viz. for that 
the Treaſure Royal is not only for ſu- 
Kentation-and maintaining of the King's 
Houſhold , bur alſo for Publick Services, 


tute 
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(C- 


= 
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ant Encounter 
tute 10 Rich. 2. cap. 1. And therefore it 


s, as1 conceive, that Bra&on faith of the Lib. 3; 


Treaſures or Revenues Royal, Roborant 
Coronam,. they do ſtrengthen or uphold 
the Crown. And for the like Reſon, as 
I think, did God enact touching the 
poſſetſions of the Crown, that if they 
were given to any other than the King's 
own Children , - they ſhould revert and 
come back to the Crown the next Fubi- 
lee, which was oncein hity years. Sed de 
boc ſatis. But this of payment 


of the King's Debt before the Debt of any 25 E427, 
Subject, is to be underſtood only.of Debts ir be ad 


by or upon Recard due to the'King, and © 5:33 
not of other Debts. I any ask how the ** 
King ſhould have any Debts which ſhall 
not be of Record, ſince by the Statute 

of King Her. 8. Chap. 30. it is > | 


33 
| "ed, that all Obligations and . 
taken to. the. uſe of the King ſhall be & IT 
the fame-nature as a Statute-Staple : To '- 
this I anſwer, 'that there aye be Sums of . _ 


Mony due to 'the King upon Wood- 
ſales, or faks of Tin, or other his Mi- 
nerals, for which no Speciaky is given 3 
ſo alſo for Amercements in. his Cousts- 
Baron or Courts of his Honours, which 
be not Cours of Record3 the like of 


Fines 
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Fines for Copy-hold ftates there; ſo of 

. - - the Moniy for which Strays within the 
King's Mannors or Liberties are fold. Al- 

fo, as the Law hath lately been taken and 

ruled' in the Exchequer, | even Debts by 
Contract due to any Subje& are: by his 
Outlawry, -- or Attainder forfeitable :to 

the Crown.'- Yet neither::theſe;; nor thoſe 

due to ſuch :perſon out-lawed or attainted 

by Bond, Bill, or for Arrerage of Rent up- 

on Leaſe, are or can be any. Debt of Re- 

' cord, until Office' thereupon found for 
although' the. Qutlawry- or Attainder be 

| Upon Record; yet doth - it not appear by 

*-- * any Record; before Office found, that any 
' ſuch Debt. was due to .the perſon outlaws 

ed or attainted. ' Thus aze-not theſe Debts 

and ns the Crown to have: priority of. pay- 
plead the Tent before the Subject's Debts, though 
Record in the King's Debts of Record are'fo' to have. 
m—_— in So that:if a Subject: to: whonwthe Telſtator 
the Caſt of was : indebted. by Specialty ſue. for this 
Ls Debt, the'Executor mult; iplead; that the 
21:22, 7.34 Teltator died indebted thus. much to the 
ſafficeth to KKing/by Record; more than which he left 
Ey.by Re not Goods \to fatisfie if the.truth of the 
om Godbnny Caſe be-ſo : for if there be ſufficient to 
= wes beld*{2cisfie both, - then the Subjet Creditor 


in Bow, Reg. is not _ for his Debt till = Dae 
edt 
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Debt be levied. And if the Subje&, Cre-. 
ditor ſue Execution upon a Statute, fo that 
the Exec. hath no day in Court to; plead. 
this Debt to the King, then is the: Exec. 
put' to an Audits Querela, wherein he 
mult ſet forth that matter, and fo provide 
for his own indempnity.. - But what ſhall 


' we ſay of Arrerages of Rent due to the 


King ? | Surely, where it is a Fee-farm. 
Rent, or other Rent of Inheritance, I-ſee 
not how it can come under the ticle-.of 
Debt, fince for it no Action of Debt is 
maintainable to long as the State continu- 
eth in him to whomit grew due zandIfind, 
that the L.Dyer, 14.14 £1:z. ſaid, thatthe , 
King could but only diftrain for his; 
Rents, and not otherwile [levy them . of 
Lands and Goods and that the King by his 
Pcerogative may—&iſtrain in any other 
Lands of his Tenant, our Books tell us, but 
no more, . Yet I know it hath been other-. 
wiſe done of late in the Exchequer, which: 
if it have been the ancient and frequent 
uſe of the Exchequer it will ſtand as Law, 
though unknown to the L.Dyer.Now Renc 
upon 'a Leaſe for years ditfereth from the 
other, fince for the Arrex. thereof an Action 
of Debt lieth.But how-can cither of-theſe be 
Debts of Rec; when the not _ may 
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be either in the Court of Exchequer, or to 
the Receiver general or particular ? And 
how then can'there be any certain Record 
of the not payment, ſo as to make any 
certain Debt upon Record ?. We know 
. Statutes, have been made to make the 
Lands of Receivers ſubject to ſale, for {a- 
tisfaction to the Crown 3 and belides that, 
ſome ancient Patents dire& the payment 
of Fee-farms into the hands of Sherifls. 
The Stat. of Weſtm. 1. cap. 19. provides 
remedy for the King againſt Sheriffs not 
anſwering the Debts of the Crown by 
them received : fo as the King's Farmer 
or Debtor may have paid his Rent, or .0- 
ther Debt, and the Crown have not yet re- 
ceived it. Of Fines and Amerciaments in 
the King's Courts of Record, there is no 
doubt but they are Debts of Record. 

. Come we now to the Debts of Subjects, 
and firſt thoſe of Record, Touching which 
I ſhall nor be able to hold ſo good a Me- 
thod,and fo well to handle things by parts, | 
as I would 3 for that the parts ſo fiand in 
competition one with another for prece- 
dency , as that they muſt of neceſlity 
thereabout confli& and interplead one 
with the other,'and conteſt one againſt the 
other : yet for the Readers better caſe, and 

ability 
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ability to find out that which may con- 
cern him in his particular cafe, I will, in 
the beſt ſort I can, ſingle out theſe things 
into ſeveral parts, and place them :in ſeve- 
ral rooms or ſtations. Firſt, confidering 
how it ſhall ſtand between one Judgment 
and another, had either againſt the Exe- 
cutor or Teftator. Secondly, - how : be- 
tween Judgments and Statutes or  Recog- 
nizances. Thirdly, how between  Re- 
cognizances and Statutes. Fourthly, how 
between one Recognizance and another. 
Fifthly, how between one Statute and a- 
nother. Adding, to each ſome Obſervations 
incident. | 
Now, next to the Debts of the Crown, 
are Judgments .or Debts recovered: a- 
gainlt the Teſtator to have priority:or pre-- 
cedency in payment, as being of an higher 
nature or more dignity. than any other : 
for that Statutes and Recognizances , 
though they make Debts upon Record, yet 
are they begotten but by voluntary -con- 
ſent of parties 3 whereas in every Judg- 
ment there hath been a courſe and work of 
Juſtice againſt the will of. the Defendant 
aS is preſumed, and this'in a Court of Ju- 
ſtice, and the Records of ſuch Judgments 
are entred in publick Rolls, not kept or 
O 2 carried 


( 


| _ —— The Office " - 


woes i. carried in Pockets or:Boxes, as Statutes, 
Gawdy,inecr AS' Mint Intolment- Recognizances are. 
+17 09.., Therefore: Executors muſt take heed that: 
vel circrer, Judgments againſt their Teſtators, (before: 

Debts any other way) if they have not ſut-- 

tictent for both, be-firſi- ſatisfied, leli they; 

draw the burthen. of this Debt upon. their. 
Yea thouch OWN backs, Now their way to help them. 
weir of {clves, bring ſued or -purſued for other 
the Tneces Debts, is'the ſame before delivered touch- 
reverſe the ing Debts upon. Record to the Crown,viz.. 


ivdzment, 1 : ; 
by Plea; where they may plead, as in Scire 


yet ſuſtering 


Stat. to Þ® facias upon a Recognizance, or Suit upon. 
mult ;ay of Band 3: and by Audira Querela, where they 
—_ cannot plead, as when Execution is ſued. 
Be»cHock's UPON aStatute, : And if they had no war- 


c:te,P-43- ning'in- the.Scire facias, but upon N3hil 
So held in returnedicthe Judgment paſſed, there alſo 
74,4 E:5 the Exec. may be relieved by Audit Que- 
1: H.7.Kl. rela. becauſe there was no- default in him 
6125-2 that he. did not plead, or fer forth the 
pole. Judgment upon the Suitin the Scire facias.. 
Co.1.4 f 59, Nor will it be any Plca'for the Creditor by 
SoPeriam in Stats to fay, that his Statute was acknow- 
Carts edged before the Judgment, and fo is 
Winſly, more" ancient 3: for a' later or more puiſne 
chcles: * Jadgira0is go lh phenge, peioee | & 

Statute in i time precedent, But if this 

Judgment be fatisfied, a,d is only kept 


On 
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on foot -to wrong other: Creditors,”.op. if 

there be any 'Defeaſance of the Judgment C95 £8 
yet in force 3 then the Jadgment will-not $0 hetd in 
avail | to: keep .off --other | Creditors from 15 X15 *'- 
their Debts. And. [thus much - touching «ce F+cios 
Debts by Judgment, 'wz.. how they ſtand 9,994 © 
in priozity before: other. Debts by. Statute it was h«1d. 
or Recognizance. 'Now to ſee how-they 
ſtand/ among themſelves, let this be 'ob- 
ſerved, viz, That-between one Judgment 
and - another ' had: »againſt the . Teftator 
precedency or priority-of time is not»: ma- 
tcrial but-he which: firſt ſfueth. Executi- 
on mult-/be preferred, and beforeany-Ex- * 
ecution' ſued it is: at the Election: ot;ithe + +5 
Exec: to pay:whom he will-mrft:: yaa 
each-bring a Scire' facies upon this Judge +» -+-+ 


ment, the Exec. may. yet confels theiA6ti> |; ©; 
on of. which he will-firſt, notwithſtanding +: - - +>» 
the Scive faciar was brought by the'one + __ 
beforethe 6ther.' In this Scire ifacias the > 4» 
Defendant may plead:: generally, / that! he |. _*- 


hath fully Adminiſired .before the. 3Sewre »» 
facizs brought, without /ſhewing thathe _. . . .. 
did: adminiſter in payment of [Debts -of as + - + 25 
high nature 3: yet that muſt be proved;up- ; 
on the Evidence, : elſe:: the Trial - will fall 
out againſt the Exec; Thus have Ideliver-: 
ed the moſt material things, in 'my-appren 
-"4:3IF 3 henhion, 
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heofion;touching Debts by Jadgment : yet 
thereabout I will add, for the better infor- 
mation of the Reader not ſiudied in the 
Law, theſe few things. Firſt, that what. 
hath been ſaid, is only to be underſtood 

of Judgments againk the Teſtator, and 

not of any againit the Executor himſelf ; 

for. of thoſe, being but Debts of Specialty 

at the time 'of the! Tetiator's death, we 

ſhall {peak after. Secondly, what is faid 

of the 'Teftator; incaſe 'of an Executor 
immediate, 1s. likewiſe to be underſtood 

| of the Teſtator's Teſtator, in caſe of the 
nt 045: Executor of an-Executor : for where 4 
rerages of makes B Exec. and B makes C Exec. there 
account >*- the Goods ' which -came from or were left 
tors with- 7 A, be _ in the hands of C liable to 
be the E.. Judgment had againſt B 5 nor, on the -0- 
cxutors oe ther-ſide,” are the Goods of B inthe hands 
Ci by of C-ſubjedt to the Judgments had againſt 
7 reed A. And'the like is to be -underfiood of 
"9.2. Statates, Recognizances and Bonds, as el{c- 
whete is ſomewhat touched. Thirdly, Re- 

_— 24, cOveries or Judgments by ' meer confe(ſi- 
25. Bro, det. ON, Without defence, are yet of. the ſame 
—_ nature, - and to have the ſame reſpect;: as 0- 
ther Recoveries upon Trial or otherwiſc : 

for though they may ſeem to be but of the 

nature of Recognizances, which be debira 


Yecoge 


an Executor. 
recopnita yet do they differ from them, 
in that here a Debt is demanded by a De- 


ONT 

the claration which is intended true, and that 
hat therefore the Defendant cannot deny it; 
od but in caſe of a Recognizance it is not ſo, 
nd for there uſually no Action is entred, nor 
f; Debt demanded. Fourthly, the foreſhew- 
ty ed reſpe&t to debts by Judgment is not 
ve to be-incloſed within Weſtminſter-Hall,and 
id be reſtrained to the four Courts there, but 
Ir may'and muſt extend it telf to 'Judg-. 
d ments-in other Courts of Record, wiz. in- 
e Cities. 'and Towns Corporate , having 
4 power by Charter -or Preſcription to hold 
c Plea-of .Debt above. forty Shillings, as in 
f London, Oxford, &c,. Foralthough there 
Execution cannot be. had of any' other 


Goods than ſuch as be within the - Jariſ- 
diction of that Court; yet if the Record 
be removed into the Chancery by Certio- 
r4ri,.'and thence by Mittimm, into one of 
the Benches, ſo Execution may 'be. had 
upon: any. Goods in' any County of Eng- 
land. Fitthly, in Cafe where the Teſtator ger: 
was bound in a Recognizance, 
facias brought 
Judgment given although this Judgment 
be not, quod recuperet, as in caſe of Adi- 
ons of Debt, but, quod habeat executzo- 
O 4 nem 


af cre 


_ 


of 


and a Scire Jdement | | 


againſt him, and thereupon Annuity for 
Arrerages 
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mew ; yet ſince Execution is the life,fruit and 
effect of all Judgments, this may now well 
ſtand for a Debt by Judgment,as I take it. 


Of Recognizances and Statutes. 


NEXt unto Debts by Judgment are 
thoſe by Stat. or Recognizance to be 
regarded by the Executor. And becauſe 
I tmd no difference of priority or-/prece- 
dency between theſe. two, I therefore 
rank them together :' yet one reaſon of 
_preferment given ito Judgments . before 
Statutes in Harriſon's Caſe, viz: that the 
one remains a Record upon a Roll in the 
King's Court, whereas the other ;being 
carried in the Pocket of the Conuſee is 
more private 3 this, I ſay, ſhould give pii- 
ority' alſo to Recognizances before Sta- 


futes are not properly Records, but -OQb- 
ligations recorded 3 yet do I not 'hnd that 
this makes a difierence for priority-of pay- 
ment. * And indeed-the Stat. is the: more 
expedite remedy, ſince. thereupon Exec1- 
tion may be taken out without a Scire fa- 
cias or other Suit, ' which cannot be in the 
Caſe of a Recognizance : for there,ifa year 
be paſt after the Acknowledgment, -no 
Execution can be ſned out againſt: the 


party 


tutes : As alſo another reaſon.for that Sta- ' 
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himſelf acknowledging it, without 
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2 Scire fac. fixſt ſued out againſt him ,and | 


if he be dead, then though the year be not 
paſt, yet mult a Scire facias be ſued, and 
thereupon the Executor Defendant may 
plead ſome Plea to hold off the Executi- 


the Executor may fatishe-the Recogni-, 
7ance before the Statute, at leaſt if he do 
it before Execution ſued thereupon 3 for 
they, ſtanding'in equal degree, it. is at his 
deftion to give precedency and prefer- 
ment to whether he will. Neither is it 
material which of them were firſt or more 
ancient 3, nor between one Statute and ano-: 
ther doth the time or antiquity give any 
advantage as touching the Goods, though. 
as touching the Lands of 'the Conuſor it: 
doth 3 but as for his Goods in the hands 
of his Executor, whoſoever firſt getteth 
hold of them by his Execution, ſhall have: 


2 a 6 . Before Sc#, 
on for a time. But, this notwithſtanding, fac.notafter 

: _ voluntarily, 
bur if levy- 
ed by Writ 


of Extent 
Fs good, 


the preferment. ,. And before ſaing of Exe- 


cution, the Executor, may.give precedence. 
Ir preferment to. whom he will,. But now 
ſome may object, that: there. is no courſe 
nor Writ of Execution for any ſuch Conu- 
lee againſt the Executor 3, and it ſo,- then 
Statutes-Merchant and of the Staple are in 
vain ſpoken of, ,and it is true that Maſter 
| Brook. 
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El.Rot.119, 
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Brook, after Chief Juſtice of the Com- 
mon Pleas, in his New Caſe, profeſſeth, 
that he knew not any remedy for the 
Creditor out of the Goods of the-Connfor 
after his death. But if this ſhould be fo, 
the Law were very defective, ſince the 
ſubſtance of many, eſpecially of Merchants, 
for and among whom the Statute-Mer- 
chant was provided , conſifteth ufually 
more in Goods than Lands : beſides, the 
Plea of Harriſon , Adminiſtrator of the 
Goods of Sidney, in Bar of Greerz's Adi 
on of Debt-upon an Obligation, viz. that 
the Inteſtate ſtood bound in a Statute- 
Staple to F S, and Green's Reply thereun- 
to, that there were Indentures of Defex- 
ſance, no Covenant whereof was bro- 
ken, and the Reſolution of the Judges, 
that the ſaid matter in the Replication 
was good to avoid the Defendant's Plea; 
all this, I ſay, (and the Reſolution of the 
Judges of the Common Pleas in that Caſe, 
and in the Cafe. between 'Permberton and 
Barram, as allo in the King's Bench by 
Popham and the reſt of the Judges, that 
Executors muſt fatishe Judgments be- 
fore Statutes, 'and Statutes before Obli- 
gations ) had been idle, and- favouring 


of groſs ignorance , if no Execution - 
a 


an Executor. RS 
all could be had againſt the Executor of 5*©*-tib.s 


him bound ” a Statute 3 and-then _ onal 
Green have demurred upon the Plea of Peet 
Harriſon, and needed not to have pleaded Sanohers 
that other matter : but none of the Judges © 

or Serjeants ever conceited any ſuch mat- _ 

ter, That which there was replied, wiz. ©2355. 
that the Statute was not forfeited, is here farisfieds 
to be remembred as good matter both —_—— 
againſt Statutes and Recognizances 3 and : 
that whether the Recognizance have a Ne- 

fealance, or a Condition not broken, ſo 

that the Recognizance is not forfeited. In 

none of theſe Caſes is the Executor hin- 

dered from payment of Debts by Special- 

ty, nor can he be juſtihed or excuſed if by 

colour thereof he refuſe ſo to do : and in- 

deed el{e:might Creditors be exceedingly 
defrauded by Recognizances for the peace 

and of good behaviour, &c, 'and fo by 

Statutes for performing Covenants touch- 

ing the enjoying of Lands, if theſe ſhould 

keep off the payment of Debts 3 and yet 
themſelves: perhaps never be forfeited, nor 


the ſums become payable, 
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of Debrs by S pecialty. 


Ow come we to Debts due by Speci- 

alty; viz. Bond or Bill, (of which 
nature' the | greateſt number 6f Debts 
+ Are.) Let us then ſee what courſe the 
Executor: muſt or may hold for ſatisfz 
ction of theſe, admitting that the Tells 
tor itood not indebted to any Record, or 
that no forfeiture is of any ſuch Debt, or 
that there be Goods in the Executor's 
hands above the Amount of {ach Debts by 
Record. This, I fay, d4ato, then according 
to the Rule, Proximzus quiſque Gb, the Ex- 
ecutor may. firlt ſatiste himſelf of ſuch 
Debts as the Teſtator by Specialty owed 
him : for (auch Debts are-not releaſed by 
the Creditor's taking upon him to be Exe- 
cutor to the Debtor 3 though, on the other 
{ide, if the Creditor make his, Debtor Exc- 
cutor, this is a Releaſe of the Debt. Al- 
though it be given out or commonly ſpo- 
ken in the general, that an Executor may 
firſt pay himſelf, yet it is to be underfiood 
with this caution or condition, viz. That 
the Debt to him be of equal height or dig- 
nity with the Debts to others, according, 


to the Rule,7n equali jure,wrelior oft condi- 
| 110 
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20 poſſudentis: for-if his Teſtator were in- 
debted to other Men by any Statute, Judg- 
ment or Recognizance, and to him whom 
he maketh Executor only by Bond or ©- 
ther Specialty -3 then may he not firſt pay 
himſelf, that" is, by paying of himſelf leave 
them unpaid whoſe Debts are of an higher 
nature 3 but-if there be ſufficient for ſatiſ- 
faction both to them and himſelf, then is it 
not material which he firſt payed. Now 
touching the Debts to other Men, the Exe- 
cutor hath- power to give preferment in 
payment to whom he will: fo that if the Te- 
ſtator left but 100 /. being indebted to 4 

100 /. and to B 100 1, by ſeveral Obliga- 

tions 3 the Executor hath power to pay 

B his whole Debt, and to leave 4 altoge- 

ther unpayed any part of Iis Debt, ſo as 


he have not commenced any Suit before 28 H.s. Dy. 
Stud.c.10.fo 


payment to B, But yet herein this diffe- 
rence 15 to be taken and obſerved by Ex- 78. 
ecutors, that if the time of payment up- 
on the Bond of B were not come at the 
jime of the Teſtator's death, then may not 
the Executors, before the Mony to B be- 
come payable,pay him, and leave 4 unpaid, 
whoſe Mony was preſently due. Yet if 4 
forbear to demand or ſue for his Debt till 
the Debt of B become alſo payable 3 then 

5 


The Office of 


1s it at the will of the Executor to pay 
whether of them he will, ſo as the other 


may loſe his whole Debt, if -the Goods 


Do. & St. 
« 78. 

ond if 

Chen he may 


will not ſuffice to pay both * What if 4 


have only by word demanded his Debt, 


and not by Suit, before the Debt to B be 


come payable? whether doth that hit 


| 


der that the Executor may not now, when 


the Mony to B is alſo payable, pay him, 


in, and leave 4 unpaid ? And- hereunto &, 


' Germ. an{wereth negatively, making this 


- verbal demand to be idle, and of no- va 


Co.lb. Intr. 
14 8,2 69g 
149. 6. 


lue : yet he addeth, that if 4 have com- 
menced Suit before the Debt to B become 
payable, yet if the Executor can delay 
the Suit till the Debt of B become pay- 
able, ſo that 4 can get no Judgment be- 
fore that time, and before B- hath com- 
menced Suit upon his Bond, then may 
the Executor confeſs his Action, and fo 
pay his Debt, leaving A unpaid. But 
of this I make ſome doubt, for that 1 
tind in 9 of King Edw. 4. ſome Admit- 
tance, that if 4 having a Tally, Patent, 
or other Warrant from the King, for re 
ceipt of Mony of or from a Cuſtomer 
or Receiver, where other had like War 
rants before him, but .4 maketh the firſt 
Demand ; now muſt the Officer _— 

im, 


an_Executor. 


ay im, or elſe himſelf ſhall become Deb- 


EA ITT SENSE? 


o 


For to him, if. he firft pay others whoſe 


Demands were after made, though. they 
had Warrants before A. Likewiſe there 
is, as to me ſeems, ſome Admittance 
in the ſame Book, that the very Demand 
made by a Creditor of his Debt from an 
Executor, who hath then Aſſets in his 
hands, doth entitle the Creditor to reco- 
ver damages againſt the Executor out of 
his own Goods : which if it be ſo, then 
doth even the verbal Demand lay ſome 
tie or obligation upon the Executor for 
payment. But hereabout I lay down 
nothing peremptorily. We partly may 
dicern by the Premiſſes how the Execu- 
for is to guide himſelf, in the caſe where 
there be divers Debts by Specialty all due 
and payable at the Teſftator's death, be-' 
fore any Suit commenced for any of 
them: for-in that caſe clearly the firſt 
verbal Demand gives not any precedence, 
all being due, and fo ſtanding in equal 


degree, And this is implied in many 4: E.z.ritz: 


Books, making the commencement of 


the Suit only that which entitles to pri- 7id: 2: H.7. 
ority of ' payment , or at leaft reſirains $3: 74: 


the election of the Executor. Yet, admit 
that one Creditor tuſt doth begin Suit, if 
others 
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lawful Diſcretion, which Conſcience will 


alſo approve , ſore good conſideration 


inducing. Nay, after Suit commenced, 


+ yet until the Executor have notice there- 


of, he may pay any other Creditor, and 
then plead that he hath fully adminiſtred 
before notice, Nor is the Sheriffs - 
turn of Summons or Diſtreſs ſufficient 
cauſe of notice 3- for the Sunnmons might 
perhaps be upon his Land: but if it were 
to his perſon, it is notice ſufficient 3 and 
then, to fave himſelf he muſt fay, that 
he was not ſummoned till ſuch a' day be- 
fore which he had fully adminiſired. Yet 
doubtleſs the Executor may be arreſted 
at the Creditor's Suit in ſome fort, which 


yet ſhall be no ſufficient notice of this 
| Debt, 


0 


> 


NN ww pa 2 
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| an Executor. | 
Debt, A5 for the purþ6le;/'if he be ſued by 
Latitat out of the Kings Bench, this, 'ſup- 


ling 4” Treſpaſs, gives 'no notice! of a 
Debe, 6 alfo of a Sb; -4 out of the Ex- 
chequer but the. Original returnable in the 
Common. Plegs expreſſeth ' the Debt, and 
ſo in ſome- fort doth'the' Proceſs 'there- 
upon.. And there' it"ſeertis by 'fome Books, 
that';if *it be, Jaid” iti the' ſame 'County 
where the Execucor "dwells; he muſt take 
notice; of” ir. at his ox” peril. But *this I 
take_1iot to be Law, nor ts there any great 


opinion that way :_'and although, to make 


it more clear, the, Executor in King Her. 
te” fourth his tirtie, Rranging, Hitnſclf 
from” notice of the*Suit "before payment 
to others, did alledge, that *the 'AﬀFion 
-was laid in a forein' County 3 that'is* no 
great proof, that if his abode had bren 
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So al.o was 


ir ſaid Tyr. 
2p Eliz. 


in the, County where the Action was” | 


brought he muſt have taken notice 4 but 
thus it was clearer, and a little ſt:pluſage 
hurts not.” SST} 2 2; C0 

"Now between a Debt by Obligation and 
a Debt for Rent or Damages upon'a Co- 
venant broken, [] conceiye no difference, 
nor ay priority or precedency ;, but it is at 


he” will. aSif all were by Bond; So _ 
| P Q 


the Fxecutors diſcretion to'pay:-firſt/ which 
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of Rents behind and;ynpaid, as% conceive; 3 
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vowry. . As to. diflexenge, if the 
Rent grew due fance. the c Teſtatoy's death, 
then.is jt not accounted in Law .the Te 
{ator's Neht ; for only fo much is. in Law 


accpunted. Aſſets to the - Executor, a5 the 
| profits 0 of the Leaſe, amounted to;gqver and 


ox : the Rent; 3, {o.as for that Rent. be-. 
hind; the: Executor  bimſelf, fiands.D toh 


as 5 bath been refolved, and therefore, he i i 
luable in Det and Detimer : Whereas 


forR. ./1 ator's life, and 
all other t £9 Iefines, he mi 
Hence it jr 
2 lo it ſeems, that.an Executor 
- Pal ' a. mn cannot, (except 
= lpme: ſpecial os Calcs,) pad: tt 
or recovery. of x0! _ ince. 
Teliator, sdeith3 rh of 5 et end nd A 
is time of his id death it 7 otherwiſe, Ap 
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« EXE 
yet here qgain another difference or di- 
Rintion 1s to be taken, viz, where the 
Profits; of the Leaſe, exceed the Rent, and' 

where he Rent is greater than the yearly, 
valye'of the Profits 3 for eyen there, as ſe= 
where.is ſhewed, the Executor, if he have 
Aſſets, 1s tied to the holding of the Leale, 
and payment of the Rent, and conſequen 


VIC 
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ly, doth ſo much of that Rent as excee: | 
the yearly Profit fiand, in equal degree the 
Teltator's Debt, with other Debts by Spe- 
cialty. , And yet again to re-confider this 
Point, what' if the Debts of the Teſiator by 
epecialiy, payable preſently at his death, 
or before the time that any Rent can grow 
due upon 'this Leaſe, ſhall amount to the 
full value of the Teſtators Goods 3 may not 
then, the Executor, though he do not pay 
thoſe Debts before the Rent-day, (for that 
| would, make the Caſe clear ) wave the 
Term.? for if he may, then haply if he 
do not ſo, .but ſhall by payment of any of 
this Rent want Goods to pay any part of 
the Debts by Specialty,,.it may lie upon 
himſelf and his on Goods, as happening, 


- ” = 


by his own default. But on: the other fide 
It may be ſaid,that he cq We not waye it {0 
long as, he had Aſets becauſe thereby he 
fiood : equally liab 


eto pay.that Debt, be- 
EI ; = 
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ing once due, as the other Debts by Spe- 
cialty. - On the other fide it may be'faid, 
that though the Debts for Rent, and upon 
Bond ſhall be admitted to be in nature © 
jual 3 yet the Caſe being put of Rent not 

$ at the time of the Teliator's death, it 
was not then a Debt nor Duty, whereas a 
Bond makes a preſent Debt and Duty, 
though not preſently payable, the day of 
payment being not yet come 3 ſo as this la- 
ter. is diſcharged by a Releaſc of Debts or 
daties, and fo is not the former. So to leave 
that Point unreſolved, let us next ſee whe- 
ther in ſome caſe, though the Rent exceed 
* not theyearly value of the Land, yet even 
that payable after the death of the Telſta- 
for may not ſtand in moſ} part, if not 
wholly, upon the Teſtator's ſcore, as his 
Debt, as well as if. it had been payable be- 
fore his death. Pofito then that the whole 
or half year's Rent is payable at the A4»- 
”unciation of our Lady, and that the Te- 
ftator' dieth two or three days or ſome 
hike ſhort time before that Feaſt 3 now cer- 
tataly ſhould the Law be unreaſonable, if 
it ſhould lay this debt upon the Executor's 
ſhoulders, in reſpe& of thofe few-Winter- 
days profits which he took. © But” ſurely, 
ſimce the taking- of © the my 
| 1e 


ax E,xecytor. 


the Law to lay the Rent upon the Execu- 

tor as his,own Debt.; therefore, as where 
the Executor had the profits for the whole 
year or half year, except. ſome few days 
incurred in the Teſftator's life-time, thoſe 
few days. will be unregarded, according 
to the Rule, De minimis non curat Lex, 
and the whole Rent ſhall lie upon the Exe- 
cutor as his own Debt 3 ſo on the contra- 
ry part, when the whole year or half year's 
Profit, except fome few days, incurred 
after the Teſtator's death, the Rent, be- 
coming payable fo inſtantly after the Te- 
ftator's death, muſt in reaſon lie wholly up- 
on the Teſtator's Ettate, as to me it ſeems. 
What'if to this 1 add; that the Teſtator's 
Cattel wherewith the ground was ſtock- 
ed do depaſture and devour the Profits 
all the time after the Teſtator's death, till 
the day of payment of the Rents? Nay, if 
the Rent were payable at Ach. and the 


| Annunz. and the Teſtator dies a few days 


after Afich. the Rent being of or near the 
value of the Land, it will then be_ hard 
that the Exec. ſhall for this Winter-profit 
pay the Rent out of his own Purſe, eſpeci- 
ally if the whole years Rent be payable 
at that one day, as in ſome Caſes it is 3" of 
f the whole years Profits were taken in 
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the Summer,as | in cal of a Leaſe of Titke 
It is alſo of Meadowrgroynds, uſuall 
drowned i in the. Winter. So it; the Leal 
be then to  end,- not. having a Summer 
hal-year to ſucceed nd make. amends 
for the Winter: © or if the Winter ball 
year, be the later half, the Leaſe begin- 
ning at Lady-day, ſo that thexe is buta 
Surnſmer A cnn Wins Soy þ and 
t. any for the; Winter li 
BY. UBER he _ calc Fra 
Leaſe of Woods for a Rent, which, being 
{Mable but. on e in eight Or. nine- years, 
now if, the I ſee having made;- the laſt 
Sale and Felling hefoxe i death, the Law 
Thould' caſt the Ke upon, the Executor' 
own Eſtate for the time fate, it Hhoul 
ay bſn nipon him; 3 which is a gaind 
Jon,and contrary ,to, the ON An ag 
; ton in the Law, even in this.x partigu 
AS -appears by: this , fee nag uma 
Kecutor to, pay: himſelf before _any Debt 
of equal ; Natuire,, = as ſhe; ; mare, hi 
gt Execyto's. 
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 Uſe45-might !faftifie 


ar Extoutds. 
Bond. Blif here F conceive; :rhat iGthe' Exc 
ecutor were in ſtich cafe of deftirmtion of 
this. wavingi:of 4 
Lei *over-rented;'2þ8 thehvmay wave the 
ters telidue 3- becaaft tbr. the fucure the 
P:ofits Will come? ot! of-anſwering | the 
=_ though atithe fieſlg rand 1o, in tHetd- 

I; the Profs did.exet&+theiRent;; Amt 
if 2" want of waving? where 'he mght; 
this Rent fall! upon imd, r:the +ptymene 
theredf would ''be 110!:exculſe -againtiano? 
cher-Creditor, nor” as”: tothiny be a» good 
Ad miniltration : ; for Ioworvtia Futis 10d 
extuſur.”" This is prion to-our! preſent 
conideration, whitht-Debt may. CERES 
ty be paid, -Javinig another” unpaid : and 
the heard of 'Executors:by ignorante-'bf 


the Faw beth printipal nidtive to 


my wiitin theſe ?Diſcoaries Hine [E791 

Flite "te trive os IE 
think, of= Rehts ag they ben recoverable 
by ARiory bf Debt.*N&w'let as:tee: if there 
may not be ſomewhat: different contive- 
rations touchitig diftraining? for'Rent;' and 
ſo coming to tecover it:'by Avowry;'r-Put 
we'then®the 'caſethat! an Execuror hath 


_ Holly ddinilfifired inpayment of Debre':by 
Bond, 'ahd after the ExfſortorReoverfioner 
coil and diftraineth for — 
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The: Office of. 
Rent due inthe Teſiator'slife.3 canthe Ex- 
ecutor in- bar bf the: Ayowry plead. fully 
Adminiſtred, as/he-miight have. done if; an 
Aion of Debtcha beenibrought for theſe 
Arrerages? - DoulrlegJ think no3.nothing 
ſhall hinder the levying of the Rent -ypon 
the Land, as long a# 3t:is enjoyed under 
the title of the. Leaſe,! except the-; Land 
come: to the. King; pon whole poſſeſſion 
no difireſs can be: taken. I think there- 
fore that the Executor, who'pay'd out of 
' his own Purſe 'to the value of this Leaſe, 
{for {o-T intend. the Caſe, and. elfe, could 
he-not have fully Adminiſtred; as -in.. the 
Caſerwas put): ſhould! have abated. in; the 
price and valuation of the Leaſe as well 
the Arrerages of Rent, as the Rent future- 
Iy payable, ;bath;being equally leviable up- 
on the Land 3; and. if he {o. have, done, beis 
no loſer by payment;of this 'Arrerage;, but 
if. truſting to the power. of an Executog and 
to the Plea of Fully Adminiſtred,” he did 
not:ſo, but didburied, in |reſpe&,,of_ the 
Leaſc;::to'the. fall, value .withoyt ſuch. A- 
batement, ; he. muſt bear the loſs .gf his 
own ignorance. He might . alſo,,another 
way have helped himfelf, viz. by payment 
of: that Arferage;' leaving other Debts by 
Specialty unpay'd. And what if Suits were 
: ; bl = PIC» 


# Executor. 
reſently _—_— apoy the Teſtator's 
ar lice” paywent of 
i Rent. behind? whether might the Ex- 
ecutor then d this Debt for Rent, as 
he might a Roe by Judg mentor Statute ? 
Surely. methinks it's okable that he 
might, becauſe it is a Dcbt from which he 
cannot be freed by payment” of the other 
Debts ſued for by Specialty. Tf the Rever- 
foner would allo commence Suit before 
Judgment had* for the Creditor by Spe- 
Fcialty, then might the Exechtor help 
himſelf by confelling his AQtion firſt: 
but . this . perhaps the Reverfioner would 
ju congelre fs for ie, ſince robert oY 
e others might c 
him, and d fo night 6 he re his Suit 
nd his Debt ; "whoa holding|hiniſelf to 
the courſe _ of Diſtreſs, the Lok continu- 
5 he hath Land at the fiake for, his Debr. 
hat if_hediltrain and avow?/ 'may not 
now the Executor pay him;”or at 'leaft 
confeſs his Action or Avowry, ſo as he 
fuſt having. þ 
tshed ? | Surely after Suit. commenced 1-- 


& nct how the Creditors by Bond ns >: 53s 6 


be prevented, at leaſt without” Judgr 
ad for the Rent, yea though ſuch a 
ment he-had ; yet becauſe the 'Judgmitn 


t that caſe is not, that he Hol ok Re 
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udgrnetit "may firſt be fa- firs 
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FRET >) - 
.xogative Many: chat polnit.-. Vea.. Þ 
40 .1 thinks thgugh. 'they..be-[replovied, 2: for 
Dll that they; axe, fo., be returned? to 2 the 
il Pound, if Judgment: .paſs for -the' Aﬀow- 
ir ant, £0. which purpoſe \Securisy i 15 -given's 
: fo as they are. but in the ;caſe; of a:eRrifg- 
ir bailed, -who fiillcis:in; ſome {ore 
Þy cuſtody,,; Secondly ,- for [that this-\Rent 
| incident to and deſcendible:; with. 5the! Rie- 
vl verſion ,, breeds: a .debt. of +: 18; r6alnatinh, 
xl and foof, moxe dignity -and- worth: than 
Debts perſonal .”/Thirdly,” 'for- that: the 
Land. let. ( 4s--in a fort:! Debtor ) ;ſtands 
chargeable. this; Diſtreſs: fratn; the 
yery time of anaking the: Leaſe, as-cithdr 
by Contxact ,real of, quit pro quo, Or rar 
ther by;an- operation of; Law: or Legal 
Conſttiution ;-ox, ancient; Cuſtom of” the 
Realm, without": any /Gontfa: of. per- 
8 fons.;, Laſily,; for*that-,che _ dot 
| not- diſtrain- the - Cattel. theyefote;'-Or 
that relpeQ>.,. for ' that, fliey -are :or: _ 
the Goods, of . the Teſtator, bat! for :thae 
he found; them levantrand - couchant uP- 
on the Land which nauſk; affordhis Rent, 
or a Diſtreſs for ' it- if-;;behirid 5:10 ,ascif 
they - had; been  atiy- [Undar'Fenatts>br 
Stranger's Cattel, they. might Have been 
difirained, Some may perhaps —_ 


The Office of 
this reaſon why theſe impounded Cattel | 
ſhould be delivered in Execution, viz. for | 
that where otherwiſe the Creditor by Sta-fſ 
Lute or Judgment ſhould loſe all or pat 
-of his Debt, yet by this Relief done to him 
ſhall not the Leſſor loſe his Rent, for that 
he-may at any time after diſirain any 
Goods or Cattel' found tipon the ground 
at any time during the continuance of 
"the Leaſe. [But here, beſides the point of 
delay 'and ſtay for this Rent, which to 

- many is the ſole means of maintaining 
their Houſholds and - Families, this far- 
ther is conſiderable, that perhaps the Leaſe 
may be near expiring, perhaps fo high- 
'ly racked 'and rented even to ' or above 
the value, as that the Executor having 
his Teſtator*s ſtock taken from it and him 
by Execution, 'will not ſtock it any more, 
and fo the Land lying freſh, if the Leſſor 
ſhall loſe the benefit of his former diftreſs, 
he ſhall' be perhaps withoat- remedy for 
his Arrerages of Rent. And if the"caſe were 
of a Diſtreſs for Rent behind after the 
Teſtator's death, I conceive, though not 
fo ſtrongly, for moſt of the reaſons above 
faid, that the Law would be- all one as in 
the other Caſe: for though in this Caſe 
reſpe& ſhall not be had to the Gn 
| | - "0 loſs 
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loſs upon whofe Goods the Law cafts this 
Debt, though not the other 3 yet here the. 
point of loſs muſt fall either upon the 
Lefſor loſing his Diſtreſs, or upon the o- 
ther Creditor by Specialty or Record lo- 
ling wholly or in part his Debt. And in 
reſpect of this local tie upon this Land 
for payment of the Rent, whereto even 
the Fealty of the Leſſee and Tenure of the 
Land bindeth him, I think no a that the 
Leſſee can do. by entring, into Bonds or - 
Statutes, or having Judgment againft him, 
can hinder the Leſſor or Reverſioner from 
taking his remedy upon this leaſed Land 
for the Rent therefore due 3 but rather 
any other Creditor ſhall be a loſer in his 
Debt. Doubtleſs, if in bar to the Avow- 
ry for this Rent due either before-or {ſince 
the Teſtator's death the Executor will 
plead, that the Teſtator was indebted 
1000 /, by Statute, Recognizance, or 
Judgment, which is more than all his 
Goods amounted unto it will be no good 


Plea, but may be demurred upon, What 774. Bre. 
It he plead ſo much Debt of Record to the 759-3: 


Crown ? Surely -I doubt whether this 
Plea will be allowed in any other Court 
than in the Exchequer : yet if theſe Ar- 
terages of Rent thall be levied — 
| | tne 
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Y ! it, of } 
by. a Return irre rleviſble , and une 
(hal wot have ſufficient to fatisfie the 
Debt, to the Crown I ſee not how he 
ſhall well elcape, when purſued 'in the 
Exchequer to make, up this Crown-debt 
out of his own. Putſe , which. is hard, 
For this we may "pitch "upon as a. Maxim 
and Princip le, That an Executor, where. 
no default is in - hirm, ſhalt not be bound 
TY Pay. . more for. his Teſtator than his 
Goods amount unto. Again, it isarule, 
: 7 where othing | is to be had, v7z. jult 


ih be had, the King loſeth his right; 


thy” our - "Boo ks tell us, the King” $, Prero- 


: ONS muſt not do Wrong. Poteſtas & 
us Juris eff, 903 injurie ;, nam poteſtas 
py non eſt Dez, ſed Diabali. Oa the 
ather fide, it may be faid, that if Land 
leaſed come to the. King by. Grant, Out- 
lawry, OT Otherwiſe, the Rent reſerved 
cannot be diftrained for; and therefore 
.It 3s not very. unreaſonable, nor incon- 
© BG that the King's intereſt for his 
© ſhould ma ake the Diſireſs of a Subje 
ſtand. by and. give place, This therefore 
amon 'other of the Premifſſes do I. leave 
as a, Cure, : nor 1s it altogether unpro- 
fitable 


| Gftable either for an Executor or Creditor 


 ardous.' * And if ' in theſe unbeaten 


o know what ways and paſſages, what” 
aſs and, contingents be dovubtful and'ha-" 
Jous.' . Anc paths. 
ere our Bobks and Relatioris' have held” 

forth* ho' light expreſs or particular, F 
have erred in mif-refolving; 'or miling to 
icolve 3 I hope 'Þ ſhall without difficulty: 
obtain pardbn,”) *- - ONE 502: 

"Now let us Tonſider of Aſſitmptions or 
Promiſes rtiade | by ' the Teftator upon © 
good confideration 3 'the 'performance' - 
whereof, or making recompence and fa-' 
wfaction fot ' not 'performing , -doth lie 
upon an Executor, ' as before is 'fhewed. 
Theſe therefdre are to come” behind, and 
he place into all the former'3 'fo as an 

xecutor this way or for theſe ſued may 
plead Debts by 'Specialty, Rent, &c. a= 
mounting tothe whole Goods: - And yet 
theſe Debts by Contra&t or Afumption 
expreſs are to be ſatisfied before Legacies £9: #3. 9.F 
be to be had. Firſt,” becauſe by- the Com & Stud. iib. 
mon Law of the Land thoſe are recoveras 2 ©9419 &; 
le, and fo are not Legacies, Next, becauſe, ; 
35 our Books peak,” it converns' the Soul 
of the "Tefſtator' to have 2s aliemm, all 
Duties and Debts to other Men, fatisfied 
before the Debtor*s voluntary Gifts or Be- 
nes quelis, 
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queſts. Alſo theſe Debts. by Afſumprion 

or {imple ContraG& are to be ſatisfied be- 

fore the reaſonable part of the; Wife or 

Children, ;to which by Cuſiom in ſome 

Counties they are intitled. : See 2t_ Ed. 4, 

21. and 2 Ed,4.13. and 2 Hen.6.16. And 

note that in ſuch an Action upon the Caſe, 

It is not of neceſſity to Jay or ſet forth in 

the Declaration . that the Defendant hath 

ing. 9. fel. Aſſets to pay all Debts by Specialty, and 

es C:fes this alſo: but if there want, the Defer- 

nd fob 94- dant muſt alledge that in his excuſe, for 

mo el it ſhall be preſumed that he hath 4/+ 

ſets. So alſo in an Action upon a Caſe 

—— upon the Executor's own Af- 

ſumption to pay his Teſiator's Debt : and 

yet, a5 the I... Coke conceives, and upon 

good reaſon, as to me it ſeens, if the Ex- 

ecutor ſo promiling had. not Aſſets ſuf- 

ficient in-his hands to pay this Debe pro- 

| Miled, he pleading Non Aſſump/it, may 

ive that in evidence 3 for then the conlt- 

eration faileth.z as allo if there were no 

ſuch Debt due, ſince the Plaintiff could 

not have recovexed if he had ſued, and (o 

his forbearance to ſue was no. valuable 

conſideration. þ. 
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:::C H A-P. XI, 7 
Of Devaſtation or Waſting. 


Hat which St. Paul of Diſpenſers Spi- 
ritual ( who are as:it were the Exe 


cutors of the laſt Will and Teſtament: of 


our Saviour Chr) doth ' ſay. or enjoyn, 
vis. that they muſt: be found faithful 3 
the ſame is required of theſe leſs or 'in-. 
feriour Diſpenſers, the Executors of / Mens 
Wills: and hereof they -are to be! re- 
gardfal, not only 'in-:veſpe&t of eſcaping 
damage to their own Eſtates, but more 
eſpecially in reſpe&iof ram Oath which di- 
vers of our Books mention-to be taken by 
Executors.. And iy one of \the  Buoks of 
relations of Caſes in the twentieth year of 
H. 7. his time, there1 is 'an expreſfion. of 
three things wheretocthe Office of an;/Ex+- 
ecutor: tieth him: * 1 To :4o truly, and; 
thereto -are »they ſworn, faith this:\Book. 
2, To bediligent, iz. ) with: ſedulity: to 
attend: the [diſcharge .of the trufi..;3. TI'o 
do lawfully; nor well can this -Jater 
be without. .knowledge -whac is lawful 
- 4 Q 
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or required by the Law. Now what is 
formerly faid of the right Method and 
Order of payment of Debts, diſcovereth in 
much part how and by what ways an Ex- 
ecutor may waſte and miſ-ſpend his Te- 
ſtator's Goeds, and conſequently incur a 
Devaſtation, and fo make his own Goods 
liable. But of that more fully and par- 
tiewarly by it ſelf. And herein we will 
confider of theſe parts. | 

1. What. ſhall be faid to bea Waſiing or 
Devaſting, and how many ways that may 
be done. 

2. Who hall by this Ad be charged to 
yield recompence. 

3. Who ſhall take the benefit os ad- 
vantage of it. 

4. Bow far or in what meaſure the ad- 
vantage ſhall be taken. 

5. What way or by what means it ſhall 
be had. 

As to the firſt, this Waſting is done 
divers ways. 4. by the Executor his 
plain, palpable and dire giving, ſelling, 
ſpending or conſurning the Teftator's 
Goods after his own will, leaving Debts 
unpay'd. 2, By paying what is not to 
be payd which yet is to be underſiood 
where there are Debts payable, and _ 

| pay'd. 


11 
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ar Exec ecutor, 
pay'd. 3. By the way formerly diſcour(- 
ed of, viz. the : nqt obſerving the right 
method and order--of payment. 4. . By aſ- 
ſenting. to a Legatee's, having a thing be- 
queathed, Debts being unpay'd. 5. By ſel- 
ling Goods. of- the Teſtators at an under- 
value 3 for (be the Appraiſement what it 
will, and let him fell for what he will) he 
muſt ftand charged to the beſt and utmoſt 
value towards the Creditors, Yet if upon 
a Judgment againſt the Teſtator- or the 
Executor the Sheriff {ell ſome of the Te- 
ſtator's Goods at an under-value, this is 
no Vatiation of the Executor,for this diffe- 
rence Hody chief Baron makes. But fince 
an Executor may haply prevent this A& of 
the Sheriff, by paying the due Sum upon 
fale of the Teſtator's Goods at the beſt va- 
lue or otherwiſe, he is to be blamed to 
leave it to the Conſcience of the ah, or 


Under-Sheriff rather. 6. And laſtly, this 
may. be done to the Executor's ſmart by 
undue, viz. not legal, diſcharging of any 
Debt or Duty pertaining to the Teſtator, 
and that divers ways requiring -heedful- 
neſs. As if an Executor upon a Bond of 
two hundred pounds forfeited for pay- 
ment of 100 /., accept the Principal, or 
perhaps alſo ſome Uſe, Colis, or Damage, 

Qa2- and 
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and give. a 'Releaſe:or :Accquittal of the 
whole forfelted*Bond;1or--of all-Actions, 
or \ypori- Record acktwowked ge-Satisfaction 
Fiz 5x, Upon Judgment-had'3>this'iS a Waſting; of 
ſo-muchas the penal” ſum is mbre-tham is 


—_— received; ad fo fat: his vwn Goods: hand 
an Executor liable .to- Creditors: noti fatisfied : and! 1o 


by pycnt Joubtleſs> is it, if he do but! give. up. the 


of a 1001. 
gctin a for- Bond , | having no «Judgment upon it , 


OT of h the neither: make: Releaſe;. nor; ac- 


thall be ag knowledge Satisfation. But his. verbali A- 


_ greetnent 'to' _— or fue for: no. . more; 
27 H8.6.P. or his 'giving/aNote of receipt for ſo-much 


Fitz. If. 2. He hath received, or delivering of. the 
Bond into a Friends: harids or into a Court 
of Equity in way! of: Security to the Deb- 


tor, that he:ball not. be-{ged for more; is 
no Devaſtation, ſince fill: the reſt :in Law 
remains due 'and ſuable. , So: this) ſets no 
more upon the /Execntor?s'ſcore than he 
received. But Jethim::take :heed -of 'Re- 
leaſing, except he be ſure (there be- no 0- 
ther: Debts demandable. [Nor - only is 
thete danger in Releaſing of Debts, but of 
Treſpaſles 'ox-.other cauſes-of Action. alſo: 
As if '6he take'awayGoods from. the Te- 
fator, of from:his! Executor; if the Exe- 
#utor miake:rhim a Releaſe, : this is a Neva- 


Actions en rakes _ own Goods liable. 6 
the 
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the whole ' value; of the Goods releaſed: 

as appears. by! RuſſePs. Caſe, where the 
Releaſe of an Infant, Executor. to one who 
had taken and-committed to his uſe Jewels 
and\Gopds, of the. Teſtator, being, . plead- 
ed, the Releaſe was therefore held void 
in relpe& of .Nqnage 3 for that if it ſhould 
have figad good, \it had amounted: to. a 
Devaſtavit, and made the Executor's. own 
Goods liable3 which, his Infancy .canli- 
dered,- had heen, hard... . Another Way. of 
dicharging dangerous - to ' Executors. 15, 
ſubmicting matters, .of. Debt or Duty, or 
touching Goods. taken. away,, JP: Arbitre- 


meyt.. For if by the award of, the Arbitra- 
tors the Debtors ox:;W 4 LN onus wil 
charged, or Acquiftec wi = 


xecompence;, the x of; © e- will. (as 
ta,gther Creditor ek 

e i% Was Meir p lantary., aft- 
thus td- > fubmit it:t0 > Arbitratars;;. Thus may 
Executors fall; under prejudices not only 
by. wilful, Waſting:or: unfaithful .maiſcarti- 
age,: (wherein they, are..not -t0 be pitied. ) 
but through incogitancy and unskiltglnels 
allo. Nay, I may. ſay truly, th It, is, ih 
hard; for, Executors in ſome caſes jto P walk 
ſafely: for belides that,to find out all Judg: 
ments and Recognizances by . or: "again 
Rs Qu3- thaw 
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their Teſtators is of ſome difficulty more 
than for Statutes, whereof by ſearch mm an 
Office deſcry may be had 3 yet with this 
difference , that Statutes-Merchant and 
Statutes-Staple may be and ſtand effeCtual 
againſt Executors,, though not,inrolled 3 
albeit againſt Purchaters of the Conuſors 
Land they be not of force, if neglc& be 
of Inrolment within three months. But 
where Statutes or Recognizances lie for 

ormance of Covenants upon Sale or 
' Leaſe of Lands, Marriage, Agreements, 
or otherwiſe ; how hard is it for Execu- 
tors to 'know whether any Covenant be 
broken or not ? How hard to be ſure they 
find ont all Bonds, Bills, Covenants and 
Articles in writing, made and kept by o- 
thers, whereby any Mony is due and pay- 
able before Debts by Contradt or Legacies, 
as alſo all Promiſes or Debts by Contract 
payable before Legacies? For the Law 
hath preſcribed no time for their claim 
and demand : and whether ſome ſuch thing 
or mean of publication were not fit to-be 
enacted, let the judicious conlider. To 
attain to this knowledge of the Teſtator's 
Debts, I remember that it is by the Lord 
Brook reported, that in King Hen. the 8. 
his time,Six Edmund Kzightly being Exc- 


cutor 
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cutor to. Sir Hilliam Spencer, made Pro- 
clamation in certain Market-Towns, that 
the Creditors ſhould come by a certain 
day, and daim and prove their Debts ; but 
he for this was committed to the Fleer, 
and fined. For that none may make Pro- 
clamation, faith the Book, without War- 
rant or Authority from the King, except 
Mayors and- ſuch like Governours of 
Towns. who by Priviledge or Cuſtom may 


| ſo do. But the dangers are only where 


there is not ſufficient of the Teltator's 
Goods and Chattels to fſatisfie both 
Debts and Legacies. For where there is 
ſo, the Executor is.not in any ſuch hazard 
2s aforeſaid. This diſcry of Danger may 
breed Caution 3 and Qu; timent cavent.co* 
uvitant. 

As to the ſecond, we ſhall have in con- 
fideration two ſorts of perſons, wvidelicet, 
1, his Executors, there being many times 
divers Executors, and the \V tie or Deva*- 
ſtation done but by ones 2. the Execu- 
tor's own Helrs, Executors and Admini- 
ſtrators, wiz. whether, he dying, this Aq& 
ſhall fix upon them like charge and bur- 
then for fatisfaction, as upon himſelf 
ſhould have lien in caſe he had lived. 

Touching his Companions though all 

Q 4 together 
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together make - but one Executor, (Yeti. the 

7.4754 miſ-doing of one ſhall not chargeithe reſt, 

Kelw. Rep. nor make their Goods liable 'to-retom- 

Jet. 23-1 6, Eee: 85 both appears by: the Book of 

38. a, Entries, and was alſo held: in the'time of 

4 *4. Dy. 2 Henry the ſeventh, Anno 12. of hisReign, 

Writ fo if- Yea of the ſame opinion were the-Judges 

med -zalnſt twice in the late Queens time,. viz. fiſt 

only. in a Caſe betweeh Walter and Sutton, 'in 

X23 the Common Pleas , -and ſhortly after in 

Tr. 34 Etiz. the Kings Bench," ini 'a Caſe ©'between 

P-ſ36Eliz. Fankeford "and * Metford > though theſe 

two'Caſes be not'reported in Print. -: And 

ſurely this ſtands with-Rules of Reaſon. or 

Juftice , that each ſhould bear hisivwn 

burthen ; If -'it were otherwiſe, many 

would © decline-and-: abandon  Executor- 

ſhips, as very dangerous to the moſt ho- 

neſt and faithful, in' caſe they were ſubjet 

to - racking by the ' miſcarriage: *of: their 
Collegues. | FT) is 2384 2 

As for the Executors or Adminiſirators 

of the waſting” Execatordying before he 

have'born the "burthew/ of his mil.doing,; 

I have' found contrary Opinions; even” in 

the fate Queens time. For firſizrin' the 

Exchequer it was conceived tobe as a 

Treſpaſs dying with the perſon, as coming 

withitt the Rule, A4#to'perſonglis moritur 


cum 
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gums perſons. But in the faid-caſe.of Walter, 

and Swttors-the Court. of ' Conmwon Pleas, Hich. -m 
was of contrary opinion, . wiz; [that this 15. 24 
was not.eſcaped- by the death of this Miſs 

doer, but the Law would putſue. his Exe 

cutors or Adminiftrators, and lay, upon theig 

backs the burthen of Recompence or Say 
tisfaction 3 for:that the Teſtator, or Inteſtate 

doing this wrong, had made.:himfelf to be 

Debtor ;i- the; firſt; Teliator's ſfiead, and 
therefore :they who -repreſent- his perſon 

muſt with his Goods make -ataends and 

ſupply. And this later opinion was ſome- 

thing in'time after the former. -Alſo. be, Tr. 34 E2; 
tween theſe two times was there an; Opis 

nion ih-the; ſaid Court -of Common Pl, 

agreeing - in | part with. this- later : Foy 

there a Judgment being had: againſt ay 
Executory and the Sheriff .upqa the Fiery Mich. 32 & 
facias returning that there were; no Gogds 33 54s 
of the Teſtator in the Executor's: hands, 

and then: this: Executor: dying ya Scine 


| facias upon: a, ſuggeliion of: Devaftation 


by the ſaid Executor deceafed was, award; 
ed againſt his Executor, and , that upon 
good debate ; and ſhew of, a. Precedent 
left, and. reported: by M. Fermour, in King 
Hen. 8. his time. And /jt was-then ſaid tg 
have been clear 3 that - if 3 a .Dcvaſtati- 

on 
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on had been returned in the life-time of 
the ſaid watiful Executor, his Executor 
then ſhould © have been charged. All the 
doubt was, for that here that was not 
done in his life-time 5 yet at laſt affirma- 
tivdy (as aboveis ſhewed.) the Reſolution 
Was. | 

Touching the third Point, wiz. To 
whom the advantage of Waſting ſhall 
accrue, or who by reaſon thereot ſhall 
charge this waſting Executor: Pat we 
; the cafe (the Teſiator. fiood indebted to 
. A by Statute, and to B, C and D by Spe 
cialty not of Record, as Bond, Bill, &c. 
and the Executor having no more in 4+ 
ſets than only an hundred ' pound, and 
this all being due to D,' he payeth him 
the whole hundred pound, not having a- 
ny thing lefc to ſatishe any-of the reſt of 
the Creditors: hereby wrong is done to 
none but 4, who was a Creditor by Sta- 
tute, and therefore he only ſhall make 
this Executor to pay the like ſum out 
of his own Goods, fince as to him only 
this is a Devaſtation, or that it was at his 
election to pay off the other Creditors, 
which he would, no Suit being commen- 
ced by any off them, conſequently no 


wrong was done to B nor C. And if no 
ſuch 
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ſuch Debt had been by Statute, but all 
had been Creditors by Specialty, and 4 
only had commenced Suit, and that 
known tothe Executor 3 now if after he 
payed all to D, he ſtands only as to A li- 
able in his own Goods, and not to B nor 
C. Burt if the Executor had only paid a 
Legacy or Debt by Contra, leaving no- 
thing for fatisfation of the Debts by Spe- 
cialty , than had he ſtood" equally liable 
to each of the other Creditors. Capiat qui If 70n ful- 
capere poteſt. viz. He who fuft could reco- fired plcad- 
ver, or by the voluntary a& of the Exe» £99 009 
cutor could obtain payment , muſt be have the ad. 
preferred, if the ſum would reach Jane 07 
no farther. For it ſhall by this miſpay- on, ring 
ment, or miſconverſion, ſtand with the _ 
Executor as if he had not payed it nor w ficd, 
departed from it at all upon the matter ; R409 
and therefore I doube not but it is free for tor ſhull ree 
him to give the advantage of this his cr- rf par 
ror to which Creditor by Specialty he will, another, 
ſo as he ſhalt land free from all the reſt, 
no ſurpluſage remaining, nor any Creditor 
of Record being. For if there be any Debt 
bpon Record, the Executor ſued by a Cre- 
ditor upon Bond may, notwithſtanding 
this his Waſting, plead in bar of this Suit, 
that there is ſuch a Record of a Debt not 

| ſatisfied 


. fore Judgments, &*c. : 
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Atisfied, .and. that he, hath: nd more than 
that, Debt; amounts unto, and ſo admit 
{ much..ftill in his hands as he hath miſ; 
adminiſtred,, though, in kind-.it be not in 
his hand,. but miſ-ipent, or unduly payed, 
as. aforeſaid. And what is,before thewed 
of. the Statutes precedency before Bonds, 
1n taking the advantage. againſt an Execur 
tor for devaſiing or waſting, the fame is to 
be underſtopd of precedency of Judgments 
before Statutes, and Debts to the King be: 


- -. >». _ As touching. the fourth Point, wiz, How 
.** * far the Executor thus waRing, ſhall incur 

- damag Y Goods liable; 
Doubtleſs,, no farther than: the value of 


6 
GW ' xe © , - 81.44. 86d 
-.» damage ror make his own, 


the Teſtator's Goods waſted, or miſ-ad- 


. {% Miniſired. , Therefore if-, one have ad: 
wok ».©, vantage thereof to the . full ſum , ng 
2” other after ſhall; for he is no farther a 


> Treſpaſſer or Wxong-doer, . nor, is the Te: 
\, Nator's. Eſiate -,any.. farther .:or- deeplier 
damnified. And as Damages: for Treipals 
are to be proportioned to. the value of the 
Wrong 1h and. loſs ſuſtained 3 fo al: 
ſo. in this; caſe the Executor; by his mik: 
doing doth, not draw upon himſelf his 

Teſtator's, whole Debts, but ſo much onl 
as the Goods amounted to which he i: 
. \ ml - 
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miſ-adminiſter., - and which ſhould have 

nit & gone. to' tle payment- of © the! Teſtator's - 

uf. Þ Debt, -if 'he: had>not fo miſguided: himſelf 

-in © in the: office-'of -Executorfhip 3 (which de- 

ed, Þ fault he muſt; repair or make 'good. And 

ed © this proportion + ſeems. to me: proved by 

d, I the Caſe in K.: Edw:3. wherethe value or 41 E-3.31- 

cue I quantity-is found, eſpecially of the. Goods 

to If adminiſtred wrongfully, though there. by a 

nts & wrongful perſon's: and in Sarrom's/Caſe: it 

be- I was expreſly held;that eactr Executor ſhould | 
© K anfwer forfo:much as he waſted. : 

w I - Now forithe fifth and laſt Point, viz. | 

-ur How and ' in what manner Relief ſhall be 

e.; Wl had upon this point of Wafting,for him to 
of MW whom it pertains :. Firſt, this is to be ob- 

d- IM ſerved, That” in caſe where the Verdi&t 

d- Wl pafſeth dire&ly againſt the Plaintiff, no 

Devaſtation can . come in: queſtion, for 


| 

y that no Judgment being for the Plaintiff, 
& © no Writ of Execution can ifſue 3 ' and there- 
er 8 fore, if upon the iſſue of fully admini- 
fs I fired it ſhall appear that 'there- hath beery 
he Ml 2 Devaſtation, which cauſeth Aſſets to tail, 


then muſt the Jury find that' the Defen- 

dant hath Aerts, and not find 'a Devaſta- 
tion, as was reſolved in ithe Kings. Bench Poſ.26 Et, 
In the late Queens time between Hanke- TRY 
ford and Metford':' for there:the Jary tind- - 
HE ing | 
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ing a Devaſtation, wiz. a Surrender of a 
Leaſe for years left by the Teſtator, it 
was held void and nugatory, and was not 
regarded by the Court, which faid that 
mult come in by the Sheriffs Return, wiz, 
upon the Fier: facias. Thus Aſſets being 
found in the Executor's hands, Judgment 
is given for the Plaintiff to recover his 
Debt, and to have it levied of theſe Aſſers: | 
nor is this finding of them by a Jury a- 
gainſt truth, though they be waſted, and 
ſo not to be had in kind 3 for the Execu- 
tor hath them in right, ſince he hath not 
rightfully parted from them 3 according to 
the Rule, Pro poſſeſſore habetur qui dolo (or 
injuria) deſiit poſſidere. As in the Cale 
rſt put, this Waſting cannot come in | 
queſtion for want of a Judgment for the | 
Plaintiff ; fo alſo where the Judgment | 
it ſelf extendeth to the Executor's own | 
Goods by reaſon of ſome falſe Plea,where- 
of we ſhall after conſider : for fince that 
the conſequence and efte&t of a Vaſtation 
is but to make the Execator's own proper 
Goods liable to the Debt of the Creditor, 
this 1s altogether needleſs where the 
Judgment it ſelf hath laid hold on his | 
Goods. But now in caſe where the Judg- |: 
ment extends only to the Telſtator's |' 
Goods \} 


an Executor. 
Goods in the Executor's hands, Tet us find 


the way to relieve the Creditor, in cafe the 
Teſiator's Goods be waſted by miſ-admi- 
niſtring or otherwiſe 3 for hereabout the 
right way hath often been miſſed, and a- 
gain calily may be. In the later end of the 
late Qu. time, this courſe was taken, wiz. 


The Sheriff returning generally, that the 


| Executor had no Goods,a Surmiſe was en- 


tred, that the Executor had converted to 
his own uſe the Teſtator's Goods, where- 


upon a Writ was awarded to the . Sheriff 45 5 Pet- 


to enquire thereof by Jury or Enqueſt, 
which he did, and returned, that it was 
found that the Executor had waſted the 
Goods 3 and thereupon a Scire ſacias was 
awarded againſt the Executor, to ſhew 
cauſe why Execution ſhould not be of his 
own Goods ; and upon two Nzh:ls return- 
ed, Execution was ſo awarded : but a Writ 
of Exrox was hereupon brought. And 
although it were faid, for defence of that 
courſe, that it was uſual in the Common 
Pleas, and more favourable than the 0+ 
ther courſe, where the Sheriff only re- 
curneth the Waſting, or is fole Judge 
thereof, whereas here it was found by 
an Inqueſt of Jurors, and thereupon a 
Scire facias awarded 3 yet did the Court 
reſolve 


tifers Caſe. | 
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reſolve the eontrary, and reverſe this Exe- 
cution as! erroneous : for it was faid, that 

- x the Sheriffs:return- of Nulls bona; 
. *thit-chive were no Goods of the Te-: 

So 9 B.6f. flat ''to'be''found ; the Plaintiff ſhould 

have -a ſpetial- Writ of Fiers facias, wil 

See Paton, ling the Sheriff to- levy the ſum Teco- 

_— _ vered 'cither of 'the Goods of the Teſia- 

farmife that for; or if it cold - appear that the Exe- 

ns ppt Gitor had waſted: the TFeſtator's,: then to 
facias ay Tevy it of his'own Goods, *And-this way, 
bis Woe apaintl 2s was {aid; the Executor hath'good reme- 

e's ; dy by Ation agalnſt the Sheriff with- 

ww. We ut cauſe" he levy it of his-Goods 3 

fel.:1, | bat the other way, viz. when Inqueſt 
is thereupon taken, the remedy fails, 
ſince neither” the Sheriff doing according 
to the RG ican' be puniſhed, nor the 
Jators/ finding 'falſly are ſubje&- to any 
Attaint, it- being. no Verdict: upon Iſſue 
joyried, -but ar? Inqueſt of Office, which 
exchudeth 'i alfo -all .'challenge of : Jurors. 
And+ wheteas that ' Book mentions the 
Shetiffs ſubjedtion to. Action'only in caſe 
of* his 'mi{-feaſance''or doing wrong; I 
&nceive- that: he is likewiſe Gable for 0» 

miſſion or non-feaſance! in this caſe, viz. 
| or not levying the Debt upon the Execu- 


for's own Goods, - ' where proof .is. made 
of 


an Executor. 


of his Waſting, And where the Book 
mentions this Fiers facias to be in this 
manner upon the Sheriffs return in a Scire 
facias, boubtleſs the Book therein is miſ- 
printed, and ſhould be a Fierz facias > for 
in a Scire facias the Sheriff can return no- 
thing but that he hath warned the party, 
or that he hath nothing whereby he may 
be warned. This then 1s: the courſe there 
preſcribed, that firſt a general Fieri facias 
g0 out, and that thereupon the Sheriff re- 
turn generally, that the Defendant hath no 
Goods of the Teſtator's, and that there- 

upon the ſaid ſpecial Writ is to iſſue, Yet 

in the beginning of the late Queen's time, 

the Verdict patling for- the Plaintiff upon 

the Iſſue of fully adminiſtred, the Sheriff 
was not permitted to make ſuch a general 


Return of no Goods to be found of the Te- 2 EDavg. 
ftator's, but was enforced by the Court 11 chiche. 
upon good adviſement either to levy fters Caſe, 


the Debt, or to return a Devaſtawit : and 
ſo it was done at laſt by the Sheriffs of 
London, much againft their minds 3 and 
thereupon went out a Writ to levy the 
Debt of the Executor's own Goods, firlt 
in London, and after in Devonſhire, up- 
con a Teftatum that | the Executor had 
Goods there, And it was there faid, _—_ 
R 
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if no Goods could be there found, then 
the Plaintiff might have a Capzas to take 
the Executor's Body in Execution, or an 
Elegit for the Moyety of his Lands. But 
certainly I cannot find ( except with a 
difference) how this courſe of enforcing 
, dune the Sheriff to do one of theſe two can be 
Yea Co.ll. 6. juſt z as neither could Juſtice Fulthorp 
f47+48-AF jr the time of K. Henry the ſixth approve 
t»nor elſe- it, Fora Jury of one County may find 
mr ofa Aſſets in another County, as was reſolved 
Sea, may be In the'time of K. Henry the 8th, which 
wn; wg yet was underſtood of Goods moveable, 
where the and not of Lands, This then thus being, 


ation is if a Jury of Kent find Aſſets which be in 
Londen or Eſſex, how can the Sheriff of 


For the PL. Kenr, where the Action was laid, levy 
a the Debt recovered by or out of theſe 


the being of Goods ? or, fince he cannot, why ſhould 
— - — he be compelled to make a falte Return 


Conptpand of a Waſting, when the Goods remain 
alty Jon. unſfent and unwaſted in another Coun- 


Sce _ ty? Why rather ſhould he not be ſut- 
von tre fered to return according to truth, that 


eb there is nothing within his County . or 
of Drvaliug. Bailiwick whereof the Debt may be 
—_— levied, fince even his Oath tieth him to 
28H.s, | Makea true Return ? Nor is this contrary 

to the Verdict, finding Aſſets generally 3 


and 
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and this ſo returned upon a Teffatum, the 

Proceſs may be d rected into the right 
County. Butin the ſaid Caſe it was repli- 

ed to the Plea of tully adminiftred, that 

there were Aſſers in Eſſex, the Action 

being laid in Middleſex; and yet, as It 

ſeems by the Book, the Trial was to be by 

a Jury of M:ddlejex,which,faith the Book, 

may hind the Aſſers in Eſſex : but there 

the Plea was demurred upon, and held a 

good Plea 3 which proves, that although 

the trantitorineſs of the Aſſers makes them 

ſubject to the notice of a Foreign Jury, yet 

is it not like an a& tranſitory, and not lo- 

cal, for that muſt be pleaded to be done in 

the place where the Action is laid, though 

in truth not ſo. - But had Iſſue been joyn- 2 Me, Bra, 
ed upon the point , methinks it ſhould & ro #1. , 
be tried in Eſſex, where the Aſſets be yr 277. 
laid; the rather for that perhaps they cat & 6xey, 
may be real Chattels, viz. Lands leaſed mor 174 of 
to the Teſtator, or other Lands of him is com. Bax. 
appointed to be fold for payment of Debts, "1" ag 
which , as heretofore hath been held , 22 £.4.9. 
a Jury of another County cannot find. of _ 
Betides , although ſuch a Foreign Jury 194 18 H.7. 
may find other moveable 4ſſets, yet 15 it at — | 
their election, they are not thereto com- P. 3r E. 
pellable, as elſewhere is holden, Here then '"*9c*7- 


R 2 may 
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may be the difference, viz. That if the 4/- 

| ſets be found to be in the County where 

the Trial is, there the Sherifi of that Coun-- 

ty cannot return Nxlla bona, without ad- 

ding that the Executor had waſted : but 

if there be no Verdict at all touching 4/- 

Soit the ſets, Judgment paſſing againſi the Execu- 


roceſs fi os 
Exccutlon "tor upon a Demurrer, Confeſſion, Nb! 
go int0.200” Jicit, Or the like 3 there may the Sherif? 
than where Make ſuch a Return of Nulla bona Teſt ato- 


the Verdi , © : moo 
found a th. 7&5, Without returning any Devaſtation : 


difference and ſo alſo where the Verdict either ftind- 


— 22 eth Aſſets generally, not finding in what 


28 H.s. Dy. place they bez or expreſly tindeth them 
Par. 8.8, £0 be in another County, as a little before 
Rer. 303 We found may be done by a Jury of Lon- 
4 =. Dyer. don of Aſſets in Eſſex. 


2IQ0, 


BurzH.6.:2 In King Herry the Efghth his time, as 
AY a little after the faid Chicheſter 15 by the 
the Deraft. Lord Dyer reported, the Sheriff rcturn- 
mg ing upon the: Fiers facies, that the Execu- 
avarded by tors had no Goods of the Teſtator's, did 
_ om7s add in the fame return,that one of the two 
57.5ro. Ex, Executors had waſted, and thereupon a Sc. 
$7. ©5% fac. was awarded againſt him z and upon 
A Piers far. Sci. feei returned, and Detault made, Exe- | 
2nd withoue COtION Was adjudged, and awarded againſi 
condition. his Goods only. And this courſe of Sci. fac. 

both the L. Dy. (as elſewhere I find it re- 


ported) 
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ported) and Priſot.temp.H.6.approved. But ,, . xr 5 
I am perplexed with doubt what Plea the 45, 50.4 
Executor coming in upon the Scire faci- =*ufript 
as could plead 3 for except his denial of 36 4.6.3. 
Waſting might be pleaded contrary to the yn" 
Sherifts Return, and put in Iſſue, ſo as Kel.Rep.24- 
to cauſe a new Trial after a former, per- prey 
haps preceeding Judgment, which I think the, other 
would not be admitted, then his coming XX A 
in is to little purpoſe, for ought I can D-185. 
conceive, Here again it muſt be obſer- 
ved, that in the Cafe of Chicheſter, the 
Judgment /was had upon Trial of fully 
adminiſtred : but in the other Cale in the 
time of King Henry the Eighth it was up- 
on Confeſhon 3 which is all one, as I take 
it, with Condemnation upon Demurrer, 
or Nox ſum informatus,or Trial upon Non 
eſt faftum,to the Bond,or a Releaſe to the 
Teſiator or the like. Now between all 
theſe and that of Chicheſter there is a 
broad difference : for there the Defendant 
being convinced by Verdict to have Aſſets, 
which if they continue not in his hands in 
kind, muſt be anſwered out of his own 
Goods as waſted, therefore the Fieri fac. 
to levy the Debt of the Teſtator's Goods 
it any found, or in default thereof out of 
his own Goods.is very agreeable and purſy- 

| R 3 ant 3 
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antz but in none of the other Caſes is there 
any ſuch Trial or conviction of the Defen- 
dant's. having 4fets, fo as it relis £que 
ee 3% dubum whether they have Aſſets or not ; 
Ro:. 2.4. and therefore it may ſeem ſomewhat hard 
Co 4%%: and harſh to ſend out ſuch a Writ in that 
cayy of Caſe; and fo ſhould I have thought, if 1 
SPI hid only ſeen the Report of Petrifer's Caſe. 
pleaded: PI. But looking into the Record, and find- 
n.>—1 ng ing the Condemnation there to be by N;hi/ 
_ ———_— dicit in effect, I cannot uphold any di- 
wh pect of the aid 
Pez. Ide difference of Caſes. Nor indeed doth that 
neither, be Courſe there directed preſume that the Ex- 
mat lo re ecutor either hath Aſſets, or hath waſted 
nothing, them, but commands that if Aſſets, &c. 
then the levying ſhall be one way 3 if 
Waſting, then another way ; ſo if neither, 

Nibil” fiend. 


CHAP. XIV. 


Of an Executor of bis own Wrong es 


'F2 begin with ſome definition or de- 
ſcription of this Man 3 He is ſuch as 
takes upon him the Office of an Executor 
by intruſion, nct being ſo conſtituted 
by the Teſtator or deceaſed , nor for 

want 


"_ ws W onwms .0 P* fob 


an Executor. 


want of ſuch Conſtitution . ſubſtituted by 
the Ordinary to adminiſter. Touching 
whom we will confider in theſe parts, and 
with this method, wiz. 

1. What ads or intermedlings of ſuch 
an one, not being Executor nor Admini- 
ftrator by right, ſhall make him to become 
an Executor by wrong. Vide five more, 
per Stat. 43 El. cap. 8. | 

2. In what manner and by what name 
ſuch ſhall be ſued, eſpecially when ano- 
ther than he is Executor or Adminiſtrator, 
or himſelf after ſuch a& becomes Admi- 
niltrator. 

3. How far he becomes liable to Credi- 
tors, and how, and to whom. 

4. What acts done by him ſhall ſtand firm 
as if he had been an Executor by right. 

5. See a late Stat. 43 El.cap.$.hereabout. 

As to the firſt, it was in the time of 
Queen Mary doubted , and not reſol- 
ved, whether the only ſeiling and ta- 
king into one's hands the Goods of the de- 
cealed did make one Executor of his 
own wrong, without any farther a&t. And 
in the beginning of the late Queen's 
time the L. Dyer faid, that the poſſeſſion 
and eccupation of, or medling with the 
Goods is that which gives notice to Cre- 
R 4 ditors 


1 Point. 


1@ :2P.& 
M.Dy.103.b 


1 Ef, Dyer 


166 @ 167, 
So Iſo 6:1- 


kn.so Ed. 3. 
9 


The Office of 


ditors whom they are to ſue as Executor, 


' But doubtleſs Creditors mult look farther 


130 14El. 
Dy.3z05,306 


1E1.Dy.166 
© 167 See 
I.intr.322 0. 


before Suit 3 for elſe can they not know 
whether he ſo intermedling be Execu- 
tor or Adminiſtrator z nor conſequently 
how to found their Suit rightly and fafe- 
ly for good ſucceſs 3 ſince a Suit againſt 
an Executor as Adminiſtrator, or againſt 
an Adminiſirator as Executor, will prove 
ruinous, and fall to the ground. Yea where 
an Adminiſtrator ſued as Executor did 
not plead that Adminiſtration was corm- 
mitted unto him, but generally denied 
that he was Executor, or adminiſtred as 
Executor 3 the Lord Dyer held that it muſt 
be found for him, yet left it doubtful; but 
the clear and ſafe way had been to have 
pleaded the Adminiſtration, &c. And in 
the former Caſe the Lord Dyer faid, that 
one intermedling only about the Funeral, 
and laying out Mony, therefore an Q- 
verſeer or Conductor . or he who hath 
Letters of the Ordinary ad colligend. wiz. 
to get and keep the Goods in fafe- 
ty, and he who intermedleth by 
virtue of a Will truly made, but con- 
trolled by a later Will after found and 
proved, may free himſelf from being an 


Executor of his own wrong, by ſpecial 
plead- 


| particular and diſtindt limit, yet doubt- 


an Executor. 249 
pleading how or in what right he inter- 72 #6: 28. 


Io H.7. 28, 


medled, and traverſing his Adminifiring yer Lis. in- 


in other manner: and that this Traverſe 7 321 b. 


need not, nay may not be, was held in the coufeiſed a- 


time of King Henry 6 and 7 for that 59ut Fure- 
ſuch a&ts amount not to any Adminiſtring, verſed atirer 
at all ; and where no Adminiſtring at all 77-in7t. 
is confeſſed, ſuch a Traverſe of not Ad- by Letter 
miniſfiring in other manner is- diflonant, — he 
and not legal. But let us look back upon At/4; bee 
theſe ſeveral points exempted by the 9994 © £*- 
Lord Dyer, and we ſhall fee ſome cau- 

tions neceſſary touching them and their 


fafe entertainment, Firſt, as tonching the 


point of Burying the Dead, it mult be un- 


derſtood to be with ſome expence of the 
deceaſed's Goods, and ſo it is exprefled in 
the faid Book of Hem, the 6 his time : elſe 


fora Man out of Charity to lay out of his ?* 6+ 21» 


own Mony ( not intermedling with the 
Goods of the deceaſed) to bury a Friend, 
hath little colour to involve him { do- 
ing in an Executorſhip by wrong. Ta- 
king the Caſe then, that ſuch perſon lays 
out or expends of the deceaſed's Goods 
or Mony upon his Funeral, heed muſt be 
taken touching the meaſure and propor- 
tion whereabout. Though I can give no 


leſs 
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leſs either mere neceflity, viz. Church- 

duties, &c. or at leaſt decent Sutable» 

neſs to his quality muſt be the bounds. 

And herein to ſpeak as I think, this z- 

ter muſt either be utterly excluded, or 

held within very narrow compaſs : for 

what reaſon that a Kinght or Man &f 

higher Quality, leaving (though perhaps 

entailed Lands of good value) yet Goods 

not ſufficient to pay his Debts , ſhould 

have an hundred pounds or more of that 

which ſhould fatistie Creditors, ſpent in 
pompous interring of him for his Wor- 

ſhip and reputation ? Next, Overſeers 

may only be excuſed for ſeeking to pre- 

ſerve and keep the Teltator's Goods, 

not in caſe they expend or diſpoſe there- 

of. So alſo for him who is authorized 

by the Ordinary to colle&, for if he fell 
Lib.t.322. or diſpoſe of any (though Goods other- 
ol 255, Wiſe ſubject to periſhing ) it makes him 
256.He fold an Executor by wrong, as was reſolved 
_— in the late Queen's time, notwithſtand- 
picaded not ing that by the Ordinary's Letters he 
the ſpeclal \7as expreſly directed or warranted ſo to 
do; for it was faid, the Ordinary him- 
ſelf could not ſo do. As for him who 
adminiftred by virtue of a Will after dil- 
proved , or controlled by a Letter, he 
mult 


matter, 


an Executor. 25r 


muſt not doubtleſs ſtand free for the 

Goods before adminifired , but either 

as rightful or wrongful Executor ſtand 

lable to the Creditors. Nor doth every 3 Dy. _ 
ſuch intermedling by one out of all theſe mm 
excuſes and evaſions as would be an 
Adminiſtration, make one an Executor 
by wrong, If one do but take an Horſe 
of the deceaſed, and tie him in his Houſe 
or Stable, this makes him not an Execu- 
tor , faith Paſtos Juſtice , or like aQs 
or intermedlings; as he that delivers 
to the Wife of the deceaſed her Apparel, 
at leafi if it be no more than is conveni- 
ent to her degree, But if ſhe take, or 3377-63 
another deliver, more than ſuch to her, 6s. 
ſhe or he becomes an Executor by {+ 37 5. 
wrong. But now let us come to a dit- Jute. If one 
ference, where there is a rightful Execu- {g 7 ue 
tor, and a Will by him proved, or Admi- the Proper- 
nitration committed z for there ſuch !} outer 
light a&s or intermedlings ſhall not torgheis be- 
make pne an Execntor by wrong , as fone en 
where there is no other of right to be ſu-_ by wrong. 
ed, As if one take Goods wrongfully 

from ſuch a right Executor or Admini- 

ſtrator, this ( though he convert them 

to his own uſe) makes him not an Exe- 

cutor by wrong, but a Treſpaſſer to the 

right- 


21 H,6.29, 
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Ifthegood: rightful Executor or Adminiſtratar, who 
by fraud, he EVEN for theſe Goods, once Aſſets in his 
_ _— hands, ſtands liable to Suits of Creditors, 
the Execu- they being neither lawfully evicted nor 
tor:dathE ri;hely adminiſtred : but in caſe there had 
by vvrong. been no Executor at that time, or no Will 
1 OY proved, nor Adminiſtration committed, 
72.2, then ſuch taking of the deceaſed's Goods 
into a ſtrange hand had made an Executar- 
| ſhip by wrong. And thus was the diffe- 
rence lately reſolved, as is reported by the 
L. Coke in the Caſe between Read and 

Carter in the Common Pleas. | 
Yet this farther difference was thei 
held, viz. That although there be an Ex- 
ecutor or Adminiſirator by right, yet it a 
Stranger take upon him to receive Debts 
and make Acquittances, or to pay Debts, 
claiming to be an Executor, he is ſuable 
as an Executor by this Act : and fo allo 
in the late Q. time was held by 6 Jult. as 
touching the receipt of Debts and making 
Acquittances 3 but the Book mentions not 
whether any other Executor then were, or 
not. But in the point of bare payment 
of Debts, Frowick makes another diffe- 
rence, viz, If a Stranger do with his own 
Mony pay the Debts of a Friend de- 
ceaſed, and not with the Debtors ; this is 
but 


an Executor. 


but an a&t.of Charity, and makes him not 
an Executor by wrong : otherwiſe, if 
with the Debtor's Mony. Yet to this an- 
other difference muſt be added, wiz. That 
if he thus paying with his own Mony, 
have taken into his own hands Goods of 
the deceaſed ; then is his payment pre- 
ſumed as by or out of the value of theſe 
Goods, and ſo makes him an Executor by 
wrong, Contrarily, if he have no ſuch 
Goods in his hands. And in the point of 
ntermedling with and diſpoſing of the 
Teftator's Goods, where another Execu- 
tor is, this farther difference is to be ad- 
ded or underefiood, wiz. That where the 
Goods fo taken never came actually to 
the. Executor's hands, but were in a re- 
mote place, there this taker becomes Exe- 
cutor. For as it were miſchievous to the 
Execatar, if he ſhould by a poſſeſſion in 
Law caſt upon him, ſiand chargeable with 
theſe Goods in remote places purloyned, 
3S Aſſets in his hands; fo were it as mit- 
chievous to Creditors, it neither Executor 
by right, nor this Stranger as an Executor 
by wrong, thould ſtand liable to Creditors 
for them, Tt is true, that the right Exe- 
cutor may ſue and recover Damages for 
the:1, and that fo recovered ſhall be 
Aljets ; 
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Aſſets ; but the Creditor hath no mean atf 

the Common Law to enforce him to ſue, 

and perhaps it may be a cold Suit. Andi 

with theſe Additions I think that late re- 

ſolved difference may ſtand firm and 

ſound. ' Yet in former times , without 

ſuch difference, the taking only and poſ- 

ſelfion of the Goods of the deceaſed was 

held to create an Executorſhip by wrong, 

$0 E.3f0.9. as Belknap ſaid in the time of King Edw. 
the third ; and eſpecially if the A& were 

ſuch as removed the Property of the right 
Tr. 3 Biz. Executor, as Juſtice Fenner in the late 


Queen's time ſaid, reſte meipſo. 


How and by what name Suit ſhall be 
againſt fuch, and the like. 


2 Point. Ouching the ſecond Point, viz. In 

what manner Suit ſhall be againſt 
=. aſton ſuch: Firſt, in general, this uſurping 
31&32.b, Executor is not in Suit to be diſtinguiſhed 


2rH6.8. by name from the right Executor, but 


to be ſued generally by the name of Exe- 
cutor of the laſt Will and Teſtament of 
the Defunt; and then if he will deny 
himſclf ſo ro be, he muſt plead that he 
neither is Executor , nor hath admint- 
ftred as Executor, Then the Phaintift 

| mult 


an Executor. 
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muſt prove that he hath adminiſired in = lib. intr8 


{ome ſuch or the like ſort as aforeſaid. * 
And it hath been divers times held, that 
where there is a right Executor, and yet 


» But 
« - s.in the 
Verdi he 
is cz!1:d 
Exec de In 


another doth adminifter by wrong, it is J»is vs 


3t the ele&ion of Creditors either to ſue 


proprie.39H. 
6.4 5,46. 21 


them joyntly together, or one or both cf H-3-3,19. 9 


them ſeverally and by himafelf But if ; 


where Adminiſiration is committed, a- 
nother alſo adminiſters by wrong, theſe 
cannot be ſued together as Adminſtra- 
tors 3 for though one may be an Execu- 
tor by uſurpation or wrong, yet none can 
come to be an Adminiſtrator by wrong, 
lince no other but ſuch as receiveth that 
power from the Ordinary can fo be: 
therefore in that caſe there is a neceflity 
of ſuing him apart and by himſelf (who 
lo uſurpeth Adminiſiration) by the name 
of an Executor. 

So if A adminiſter the Goods of B.not 
being Executor nor Adminiſtrator, and 
:fter his ſuch doing and diſpoſing of the 
Goods, he obtaineth Adminiſtration of 
the Goods of B, but the Goods left or 
coming to his hands fince the Adminiſira- 
tion committed ſuffice not without the o- 
ther Debts received or releaſed, or Goods 
fold before, to ſatisfie Creditors : ; now 


if 


E.g. 149 15. 
& 2P.0 
M. Dy. 16s. 
33 H.6. 38, 


25 H. 6, 35 


21Hs.8. 
If the Ad- 
miviftrati- 
on vvcre 
committed 
before the 
Suit Legan, 
the Writ 
ſhall abate, 
elſe not, as 
vvas of old 
conccived. 
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if any ſue 4 by the name of Adminiſira. 
tor, he ſhall have no farther Relief than 
according to the value or extent of the 
Goods left in or come into his hands fince 
the Adminiſtration committed 3 and if 
thoſe be fully adminifired , he ſhall get 
nothing 3 if they remain unadminiſtred, 
but amount not fully to his Debt, he mult 
want ſo much of ſatisfaction 3 and if he 
will be rdieved, or ſatisfied out of the 
Goods before difpoſed of, he muſt ſue 4 
as Executor of B. And ſo was it ruled and 
reſolved by Gawdy and Shuir, Juſtices in 
the Kings Bench, in the late Queen's time, 
Vit. Tr.zo Eliz. And if this now Ad- 
miniſtrator will plead in Abatement of 
this Action that Adminifiration was com- 
mitted to him, and demand Judgment, 
if Suit ſhall be againſt him as Executor, 
then the Plaintiff muſt in the Replicati- 
On, as I take it, ſet fortn che ſpecial mat- 
ter, viz, how the Defendant did admini- 
ſter before Adminiſtration to him com- 
mitted. But if one to whom Adminiſirati- 
on is committed do devaſt, and this Ad- 
minifiration is by Suit repealed, becauſe 
he was not the next of Kin, and Admi- 
niſtration is committed to another 3 now 


2 Creditor who would be relieved out " 
| the 


ap Executor. 


£ K Executor''of- his own - wrong! 'be- 
comes liable and':obnoxious to Suit 3 con- 
lider we theſe chings. - da - D121: 
- Firſt, he beconles ſubje&t both” to! the 
AQion of the Executor, who hathright'to 
the Goods - intermedied withal 
in | by-him, it; were before-proving 
ne, | of che Will 3 at alſo. to the Action" of the 
d- | Creditor, who! hath right to the Satisfa- 
of Aon of his Debe. 

m- | + Secondly, ' is uching the mealine bw 
nt, be he's >a we 
or, | by his-- wron 1 Adminiftring- become 


ti- | chargeable: with the whole account» of the * 


at- | Teſtator*'s Debts3'but only fo far; and with 
ni- | 6: much thereof; as the: Goods! which 'he 
m- | © wrongfully -udminiſtred | amount: unto. 
ti- | (Yet he tnuſt look wo-his Plea,” vlfe tby'ir 
d- | he may draw all ſued for upon himſelf ; 


uſe | a8if he- ery gy or Ad- *+ 
ni- | miniſtrator.:) ſeems" Gr et 


2W vcr martyr ire. on 


not - 
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the- Coods waſted; muſt ſue + that firſt as 
Adminiſtrator, and'not-as Executor of his 
own -wrong,' ail Pophans Chief" Juſtice, 
for he did rightfully 4g that Vid.s. 185. 
time. 


'S-for the third; Vito How'far thi : Point. 


3k far Iia- 
ble to Cre- 
ditors. 


= {IF 
Co. none" 


I44z r4F-? 
P{ur de tos, 
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not;;ohply. fe Adminiliingeor intefineds 
ling! byozthe-: Executarb wrongfully, , »iibuk 
——_— by dueQiop diifhe Court, (as 
. ts: fremeth/);; what thitcyalue: was of tha 
Goods ſo wrongfully adminiſired,. which 
- had wotyheen material i5-the:- Adi 
145 firingrofrva ; at zhacdngds. ue! 

- chargeabile2 :a5-..the »Adntinifiring! a :) 
pound. Beſides, if is2bafothat 8,ight: 
ful Execelvat wallingalkgends of the; Tc 

fiatoigtorithe valuerobcagJ].ohall hand 
ww betiasged - thatt: ng. theh 
-@ thallrit be alle..nz\; this iqafe] 
ra ibathithe -vrooghal [Adminiifatihny,; 
anh»:2hn; differiyee :{thtre' 135 between 
them, that in one caſe the!AUrniniliratian 
is .byy8/wrong'perſofy.and; iy ';the.other 
cate ud a;wrowug: — "$a" «:Nay, -the:Loxd 
: El.Dy. Dyer; dotþ:not fixckto call hin whe ag 
767-012 eninifixeths. wrongfully ads /in. unde: rats 
riery ©cpreſly - an! Exnaitor by wreng; i 
the Caſc,of - Stochragain(jiPorieryithough 

he were:.rightfully i Hagbator;;. becauſe he 
did gn execuey weohgfully. of] 53k 

{ach Fiinf4 es 11 bw} fis tg 4b 
ont. $ tethe fotrthawdczi What ad dbye 
fra Ags ar ns. 1 rar yon 
% ftora owt: nrong ball 2 

"= and gord, addonedeie at rights 
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an Executor. 
cutor : Suppoſe, firſt, - that the deceaſed 
were indebted ' to. him 20-/. who thus u- 
ſurpeth/ Executorſhip, whether may ' he 
pay; himitlf- ar-not ?: And this point was 


in debate; in the Kings Bench between wg, 
Coulter and one Ireland, Executor of Hurt, Co.l.s.f.30. 


where i6 was firongly objected, that not- 
withſtanding | the rightful . Executor | or 
Adminif#ator might paniſh him, and re- 
cover againſt him, for: the: Goods which 
he adminiftreth; _yet; augther-Caeditar, {U- 
ing him as Executor generally, and-o at- 
frming him to be, (for there is nvi{pecial 
form'of Writ or Declaration to diſtinguiſh 
an Extcator : by: wrong. from: a righttfil 
Exeeatos) he ſtands as againſt him in-che 
fate ofa rightful Executor,: and therefore 
may:3frfd pay himſelf* before he pay - 0- 
thersr: :and :of that mind-at:the fhitfi were 
Fenner and/'Gaudy Juſtices 3 yet did {th 

atmitithat:this: payment! ſhould ew 
good--us 4gainſt » the: rightful Executor of 
Adminiſtrator. - And: Paphan and Clinche 
held 'ftrongly, that neither ſhou!d- it fiaud 
zood againſt other Crieditois 3 for-then.,e 
very 'Man would ruſhupon; the Teftstor's 
Goods:and be his own Carver. in payment 
And: whereas it was ſaid-at the Bay, that 
the Loxd Anderſon, _ -an Evidence' a 

if 2 


— ny : 
Crieila- 
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Guild-Hall had ruled it otherwiſe. Pophan 
at another day of debate of the faid Caf 
related, that the Lord Ander/on did deny 
that he ever ſo ruled; or was of that: opini- 
on 3 and farther informed, that both he and 
Faſtice Walmſley,, Periam and . Clark, Bt 
xons, did agree with Popham and Clinch in 
opinion. After which, Juſtice Gewdjy, 
alſo Fenner,if I miſtake not, changing their 
Opinions, and concurring with the reſi 
"Judgment was given accordingly. In the 
debate of this: Caſe queſtion was made, 
Hf fuch an Executor by wrong pay a Dett 
to another Creditor by Specialty, whetha 
this ſhall not ſtand tirm and | tony 
ſtands liable - to Creditors fo far ;as the 
'And it was agreed, by t er Oopinia 
at leaſt, pris. rar ch ſtand firm and 
good ;-fo as if the payment were out- « 
his own Goods, he might retain to: himle| 
im lieu thereof ſo' much of the Goods d 
the Teſtator : for here he doth: not: as it 
the other Caſe; advantage himſelf 'by hs 
own wrong. - Yet. that opinion, :allowinj 
this payment to Creditors, 'muſt,as I'thir 
be underfiood. with this difference, wiv 
that this payment . ſhall ſtand as againk 
other Creditors, hut not as _y 

| right 


ax | xecutor. 


en | right Executor or Admiviſirator: for then 
aſe any ſtranger might uſurp the Office of Ex- 


enjſÞ ecutor, and take from him that liberty and 


in-Felection, to prefer which Creditor he will 
andÞin firſt payment 3- yea, might take from 
Bz ſithe Executor power to pay himſelf before 
b nfother, in caſe there were. a: Debt due: to 
him, which were very unreaſonable. 


% 


| | +3 Eliz. cap. 5. 


ade, | 
VV 
tha Common Law is and willeth in 
e fithe Premiſſes: let us now fee what Altera». 
thetion or Addition a late Statute hath made. 
untBl the laſt Parliament of the late Queen 
noagtzaberth, conlideration being had of ſub- 
an getting into Mens hands Goods of an 
t GUlnteſtate by Deed of Gitt, or Letter of At- 
furny, from one of ſmall or no ability, to 
om ſuch ſubtile Contriver hath procur- 


- of Addition and Alteration by the Statute 


j 'y9 


5s fed Adminiſtration to be committed, and. 


y £5Y6 himſelf would ſand free from. the Suit. 
ht Creditors, the Admigiftratos himſelf 
n ither not being to be found, ox not- be-. 
mg of any value to fatisfe Creditors > it 
anlfras theretore enacted, that every perſon 
 thſeceiving or having any Goods or Debts 
gh” - ©: S 3 of 


E having conſidered what the 5 Point. 
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of any Inteſtate, 'or any Releaſe of Dif- 
charge of any Debt or Duty belonging to 
him upon any Fraud, as aforeſaid, or with- 
out ' con{ideration ' of or near 'the value, 
(except in fatisfition of fore Juſt and 
principal Debt, tothe value of the Goods 
or” Debts due from the Inteſtate) ſhall be 
charged as Executor. of his own: wrong, 
ſo far as the value of thoſe Goods and 
Debts amount , deducting all principal 
juſt Debts to him due, and Payments by 
him made, which a lawful Executor 

< ought to have paid:' Here have we atouch 
of all the parts precedent, or at leaft three 
of them. | 
-- I, We have firſt a new Executor by 
wrong, though intermedling under the 
title of an Adminiſtrator. 
2, We have a limit of the Charge by 
him incurred, ſatable to our' former ex- 
—_—__ FH 7 HT 
'' 3. Lafily, we have to him an allow- 
ance of Debrs owing to' himſelf, or duly 
paid to others 3 which is more than we 

| Have conceived allowable to another Exec 
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inc amidſt: the: Bleas pleaded. by Exe 

outors [theres ſth difference, as that 
tome:induce ohe:kind+þf. Jad ,ifome 
another 4; ſome! drawing! mate. 4 and 
burthety upon Exetutbrs, than; others: let 
us icontider of +the: idiflerences, - ſ6,as;ight 
mapbe taken (to; chuſc the anſtion ticteſſt 
fos each caſe. .-:; 31S 

KK an Executor 4o agerly einge him Plea deny- 

fel from the Execatetſhip , ſayings: that nth ſhip. 
he was: never\Execntor, [nor ever-admini- 22 H.6. 19, 
ſtred as Exec. :(fos: that  miaſt be, added) ;%.,/5" 
then-if the Iſſuebe taken upon the-Plea, and > ung be . 
ie-begfound againtÞim, the Plaintift ſhall 3;2,;;3. 
have Judgments to; recover, noti Damages 33-6. 33s 
only!? but eventhe Debt it ſelf, put.of the ** 
proper: Goods of: the Executax, ,if none of 
the Tefiator's: can: be found: to {atisfie it. 
And this ſhall. be thus not only; where it is 
found that the-Defendant was; made Exc- 
cutor by the-Will, and proved i it, and fo 


wtidſhor chute bat know itz but even allo 
S 4 where 


The Office of 

where he had never proved the Will 
whereof he was = —— nor ever 
adminiſtred by virtugithereat : yea, —_— 
he did before the Ordinary refuſe to 
Executor of - this. Will, gr.to internixddle 
with the Execution. thereof 3 yet if any 
other named Exec. with him did prove 
the Will,” or did not refuſe to be Execus 
nes 28 

that or. is againſt the 
frft OR 
Executor 3 and fo the Verdict, which muſi 
be Veritetis diftum,noalt needs paſs againſi 
him, - and make his own Goods liable as 


- _ fore his refuſa), that he might have releaſed 

all Debts due to the Teſtator, and given 

——_—_ away all his Goods; therefore I think he 

2 the To. Mmuſt-plead ſpecially, ſhewing his Refuſal; 

qzcor vrz% and not generally deny his being Execu- 
tuor. Nay.admit he never was once natned, 

made. or intended to be made Executor, 

yet having pleaded this Plea, that he never 

was Executor nor adminiſtred as Execu- 

tor, if it ſhall be found by Verdi _ 


ax Executor, 265 
he did adminiſter or intermeddle as Exe- Sutlf be 
cutor, the fame blow or burthen falleth wiviane is 


| upon him : for then the later paxt of this it eebcr- 


Plea is found untrue, yea the whole upon ee that fpe- 
the matter, for: by this Adminifiring he clypled- 
became an Executor of his own wrong, iate.144.z. 
and the _— of  —_— by 
wrong or ulurpation -. as to 
| bim .. the denial of a rightful Executor- 
ſhip. The like Law, where the Executor 
pleads a Releaſe made to himſelf, or a g,, @ @, 
payment of the-Debt, or other performance Intrat. 
of the Condition made by himſelf. Nay, J-9om=cnt 
I find in this later Cafe the Judgment 145.b. Reed 
entred generally. againſt the Defendant, 28. ©" 
8 againſt another for his own Debt, not 
being Executor.. 'And the reaſon why the Co. /ib.Iawr, 
Law makes theſe. fo. penal to an Executor p52*,"p0... 
5, becauſe his Plea is not only falſe, but Tefeteri, f, 
the falſhood thereof was wilful , ſince 31, ©. 
it muſt of neceſſity be known to himſelf 22. theſe 
to be ſo. And lafly, for that all theſe T5rſogefor 
Pleas, if they had proved. true, had been 
petual Bars, at_ leaſt againſt the De- 
ant : the firſt indeed had not been a 


Bar againſt another, being in truth Exe- 


cutor-or Adminiſtrator. But if the Exec. 

had pleaded a Releaſe made to his Telia- ,, y,..; 
tor,hnding ſuch.a one among his guar —— 
whic 
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$0 of other which yet was 'either” forped; - Or 'Heva 
oy * both fealed' and delivered by #he Plaintif 
254. ws .as his Deed 3 or if che plead piyctivit 

4.1.7 

E. a 5. See made by his Teſiator 3/- neither -of *thek 
Thir the © Pleas found againſt hi: ſhall cauſe” the 
Judgment 'to faſten apon/his own Gobds: 
ſo if he denied the Bond er Bill, where 
H.s6. d 54 upon the Suit is grounded,” to be the'Te 
ks errone- ſtrator's Deed. For in" all theſe Caſes the 
deſeried by truth bting-now known-to him, heimight 
21 6 ® # honeſtly Tad reaſonably *' conceive it'* to 
ord be as he | did plead. -But-- what if he 


deingrnn'> plead fully Adminiſtted ,- and this! be 


Cirtthe. found againſt him 5 which -reſted in- his 
Jadgnenk - own knowledge ? ' ſhall not "this falle 
Plea expoſe his own Goods; in' defe& 


* of his 'Teftator's, t&-the fatisfaQion - of þ 

this Debt? No, it ſhall not, for that though 

-. this were a falſe Plea, and that within his 
-2.-14 ©. own knowledge, yet was'it not a perpe- 
wi tual Bar; for if it had been ſo found--a Þþ 
1.” -." was pleaded, yet Aſſets coming after to 
the hand of the Executor, - the Plaintiff 

ſhould then have Relief arid Satisfaction 

out of theſe fince accrued” '4ſſers, If any | 

ask how Aſſets may after come; I will give 

him two of-three inſtances:i'--Firſt, itamay 

1 4 1» be by recovery of Debts before withholden 
or of* Damages for-Gobds taken away, 

of 


—< = 3 


wr Sn, 23 
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a Executor. 267 
or by volutttiry payment” of a Debt/not - «: + + 
before* doe; for that the'time of payment _- 

was not came. Secondly, if the Teſtator, - 
having a” Leaſe for twenty years', did 
demiſe the fame to F 'S 'for the: whole + 
Term, if he fot long fhould live; if he 


| were alive in time of the fortner Verdi, - - 
; but now is dead, the ' Term continuing 3 


this is now -Aſſets,/ which before 'was not, 


| whilſt it was but a'polibility of a Term. 


Other inftances might be given, but theſe =_ _ 

may ſuffice: If the Executor pleaded This good, 
that the Teſtator ſtood bound in ſuch a CO 
Statute, or that there was fuch a Judgment dy =o» ſow 


Lo 


the ſatisfaction whereof the Goods would that it vvas 
not reach 3 this is in effe&t a fully admi- pitpou* 

niftred, though ſpecial, and not general ; Co.Lib.inr, 
and the Law is alike (as I take it) in all ;11.,. 


theſe caſes, as to the not making of the Therea 


Cap. od ſor. 


Executor's Goods liable. But in all theſe ;,;; avvarg- 
Caſes, though the Debt ſhall not be ad- <4 for the 
judged upon the Executor's own Goods, cas 
yet the Damages ſhall, in default of the 
Executors Goods to fatisfhe them. And in 
theſe caſes it is not material whether the 
Judgment paſſed upon Trial or Demurrer. 
Nay, if the Defendant Executor plead no 
Plea, but confeſs the AQtion generally , 


OF 


>ainſt him of Debt to the King, beyond; 772: and 


_ Mean". 42 
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or be condemned by Nez ſun informatie , 
the Judgment is the ſame, wiz. to record 
the Debt only out of the Teſiator's 
Goods, and r wal of the Execu- 
tor's Goods in default of the Teſtator's. 


= a he have Aſſets to the value of part 


Lib. Izer. f. of the Debt, not - of the whole ? There 


for ſo much as is confeſſed the Plaintiff 
may pray, and- have Judgment preſently 
without Damages, and-may maintain 


| the reſidue of the Debt, that the Defendant 
alſo. hath Aſſers for the ro and fo go to 


Triaf; as appears both by the printed Book 
of Entries, and another Manuicript which 


'T have. But what if this Trial pats againſt 


the Plaintiff ? Shall he then have an = 
tional Judgment for Damages in r 
of the ama I think he ſhall have Coſts, 
which commonly run with or in the name 
- > but without a Writ to en- 
none being found by 
Veit the Court doth not uſually ad- 
judge Damages. Yet in the Book of Ez- 
tries I find 6 s. 8d. Damages aſſeſſed by the 
Court upon a Confeſſion in a H/rit of ratic- 
_ art. bozor. againſt Exec. and this hath 
afhnity with an Action of Debt. Yea, 
in in the very Action of Debt where the Ju- 


rYOIS 


S 3 Mnim.go 


ax  Execntor. 
rors for - miſcarriage after their | departure 


from the Bar were fed, 1. find that the 3 28 H-6. 
Phintiff renouncing the Aﬀeſſement of Lib. tower. 
Damages by them made, and praying the 325: *- 


Court to afſeſs the ſamey it was done ac- 
cordingly : but this was a ſpecial Caſe. 
Whereas we before - ſhewed -.that an 
Executor denying his Executor{hip ' fhall, 
if it be: found againit him, pay the Debe 
of his own Goods for. his falſe Plea 3 this 
thereabout occurreth to be added, © wiz. 
that that is only where the: imumediate Ex- 
ecutorſhip of the Defendant is denied. 
For if B be made Execator by A.and B dy- 
ing makes C. his Executor 3 now if C be 
ſued for the Debt of .F as .Executor of B 
Executor of 4, and he denicth that B was 
Executor of 4, which by conſequence is a 
denial of his being now Executor of 4 
yet if this fall out in Trial againſt him, he 
ſhall not-in his own Goods ſtand liable to 
this Debt, - becauſe it is poſſible that he 


might not Know to whom; his Teſtator -— 
was Executor. - Soif 4 made B, CandD © 


his Executors, and E is:-ſued as Executor 
of D, the ſurviving Exeoutor of A, if E de- 
ny that D his Teſiator ſurvived B and C, 
by conſequence whereof he denieth the 
truth, v;z.. that the Excoutorſbip of _ 

| &- 
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devalved to him; yet ſhall not.this, - found 
- againſthim, charge his own Goods for he 
might be ignorant of this point in fac,vzs. 
whether B,' E, or D. lived the longelt. 
' And here he denied not his own imme- 
diate Executorfhip, - but a mediate or 
more remote. Executorſhips And fo, I 
think, :is the Law, -where..C being, ſued 
=> Executor; of :B, Executor: of 4, he 
pleads that 4 by: a later Teſtament 
made himſelf:Executor, . which is found 
againſt hinr;'fo'as” here he falſly plead- 
ed, and pretended himſelf to be the imme- 
diate Executor. of 4, and: ſo denied the 
mediate Executorſhip, viz. of B to A, and 
of him to-B: Yet Quzre ofthis: for why 
ſhoald not as well -his fall making him- 
{elf an-Execator.* nnmediatei to the in- 
debted Teftator charge his. owns Goods, 
2s well as his falſe: denying: of that Exe- 
cutorſhip 3 :i ſince both Pleas: tend to the 
overthrow of -the Flaintifls :AQtion, and 


*** each equally : reſted in the Defendants 


Gnowledge? But this difference is +between 
them --apparenty//4jz. That: the denial of 
Executotſhip , - if true, 'is an? utter and 

Bar to the Phintiff, 4s againſt 
him ſo pleading ; but the affirming of an 


AT Execatorſhip, - where- he _ 
ſue 
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ez Executor. 
ſued as Executor. mediate, doth. not fo, if 
true,.. but. directs, the Plaintiff to a. better 
Writ,or Adtion, wiz. againſt ;him as im- 
mediate Executgr, ;to the indehted Teſia- 

(OT: ; 
* Wh, we have before chad. upon 
the coming of. ſets futurely to Exccu- 
wrs, 1-think it - is. not amiſs to contider a 
no form, and. frame uſual in; Pleas of 
 Mipiniſred, which thus run, viz. 
iq impetz,, Oc. plene omen 16 
annie bona &F 4 zatalla «24 fuerunt pred. 
Sd, _ morids goa 746 hab, de bo 
_—_ que fuer... pred temp. mor- 

ade + 
o Thus "rick bt : denial upon the things 
which, were the. ;efiator's .at the time of 
his death), .; what, # then, 


Lab piagn 


it 


7H. 4. 39. 
Bro. 50.T his 


Plea is not 
,Executor good, -_ 


have at. —_ ime, of this; lea pleaded SN 
Goods. which- weze not the. Teſtator's at bare finee 


bs death, - but Gnce accrue 
is ſhewed 4-95 perhaps a:Leaſe; for years 
ſold by the Teſtator;  npon, .condition, to 
be, void, [if -five-hundred pounds.not paid 
at ſuch adayy which happening after the 
Teſiator's, death, and Default made, the 
Term returyegh ; ; or, if the .Executox 
by-a Wit af Err reverie a Judgment 
"i againk! is: Teſiator. tor, two on 


25 . before << 
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dred pounds, 'and fo is reftored thereuy- 
to? May the Phintiff- now reply gene- 
rally, that he hath Aſſets which were the 
Teftator's at the time of 'his death ? How 
can the Jury ſo find, when the truth 
not ſo ? Surely this caſe" is not common, 
nor cat T ſhew a Precedent” of a ſpecill 
Plea therein. But in 'reaſon methinks'i 
ſhould be ſpecially, and' not geneidlly, 
pleaded and fet forth in the Replieativa 
= And in cafe where one' ſited as Execindt 
denieth'that he was ever Executor or ad 
miniftred as 'Executor, 1 fmd ſometime 
—_ gs that he: did 4& 


Here note, that the Execttor Deferala 


. 1 denying (as he muſt)' two things, vis. 
' T. that he' ever was Execittor, 2. that 


he ever adminifſtred as Executor 3 the 
Phintiff in his'Replication is tied to main- 
taire birt th nk of chetit'as the eruch of 
the caſe is: that is, if in truth the Defer- 
dant were made Executor, but never did 
adminifter, now it muſt be 'replyed that 
he was made Executor at'fuch a plact, 
without ſpeaking any of his Adm 
niſiring'; - or: the other ſide , a 
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ap Executor. 


- adminiſter, but was not made Executor, 


then only the Adminiſtring is to be replied. 
But if it ſhalt be found that the Defen- 
dant had Adminiſtration to him commit- 
ted, and ſo adminiftred by virtue thereof, 
' then is the Verdict to paſs for the Deten- 


v7 


7 m_ 2 0% 


_ "x 


dant, for this is no Adminittring as Exe . 


cutor 3 and upon a general den: | there- 
of this may be given in. EvidencQX as the 
Lord Dyer reports .to have been reſolved. 
But: if the Plaintiff do'in his Replica- 
tion maintain both the Pouns, ſhall- this 
make his Plea double? Methinks it 
ſhould 3 yet I find ito replied, and no ex- 
ception taken for the doubleneſs, Tr. 17 
H.S. Rot. 28. 

A Sole Woman being Executor maketh 
a Deed of Gift of the Teftators: Goods in 
truſt, but continueth poſſeſſion of them, 
and mmarrieth F $S, who alſo hath poſletli- 
on of the Goods, and in an Action of Debt 
by a Creditor fully adminiſtred is plead- 
ed ; 'now upon Evidence the Verdict ſhall 
paſs for the Plaintiff; tor'tins Alienation, 
being fraudulent, was void to all Credi- 


tors, and fo as to the Plaintift the Goods 

continued the Teſiators, and fo Aſſets in 

the Defendants hands, as was held in the 

MT fully adminitired be 
x 4 


Kings Bevuch. 
picaded 


Mich. 12 & 
14 El. Dy. 


39. 


Lib. ant. 


312. b. 


Tr. 37 Eliz. 
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pleaded where the Defendant hath Aſets 

Yet Finch for part, but not ſufficient for all, and fo 
46E--7-9- it is found yet ſhall not Judgment be gj- 
contrary, yen for the whole, but for part preſently, 
—_— with, a farther Award, that when more 
ſhould be of ſhall come to the Executor's hand, the» 
the 09 Plaintiff ſhalt then have farther Judg- 
rion only rent for the reſt : ſo as that falſe. Plea 
od a Scire doth hy ©” no prejudice, but makes him in 
fac. for the as good ſtate (the charges of Trial except 
more Aſſes Ed) as if he had confefled himſelf to have 
part. And I think the Plaintiff upon that 
confeſſion of part may pray the like 
Judgment, without maintaining that the 
Defendant hath ſufficient for the reſt 3 for 

if that be not true, why ſhould he be put 

<. cor. £0 the charge of a Trial by Jury ? Ya, 
1.8. fol.134. Sir Edw. Coke at the Bar Tr. 36 Eliz. 
ſaid, that where fully adminiftred is plead- 

ed, the Plaintiff is not tied to maintain 

the contrary, but may preſently pray 

and have Judgment to recover it when 

Aſſets ſhall futurely come to the Defer- 

dants hands: which was denied by ſome. 

But truly methinks the Law ſhould be 

as he ſaid, as well as in the former caſe, 

where for the part which the Defendant 

had not Aſſets to pay, it was ſo done, upon 

Verdict fo finding. But there as 1 con- 


celve, 


ar Executor. 


ceive, it was not a preſent Judgment, but 
an Award that he ſhould have Judgment 
futurely:; fo as after when Aſſets come to 
the Defendants hands, the Plaintiff muſt 
have a Scire facias againſt the Defendant, 
to ſhew cauſe, not why he ſhould not have 
Execution, but why he ſhould not have 
Judgment, as I take it : yea, :zhere it is 
found for the Defendant that he'hath fully 
adminiftred, yet was it held by all the Ju- 
ſtices 33 F6. 23, 24. and by Priſot 34 H. 
6. 24. that when Aſſets after come to his 
hands,, the Plaintiff ſhall have a Scire 
facias to have Satisfaction out of them : 
but that Markbem, Yelwerton and For- 
reſcue were of contrary opinion, and fo 
was the whole Coure 4 H.6. fol.4. Andit 
ſtands with great reaſon, that where, apon 


a Verdi fully found againſt the Plain- $o rs H.s. 
tiff, Judgment is given Quod nihil capiat A Ge 
per Breve, there he cannot have any Writ Judgment 

to execute the Judgment for him, but is 16. jnc; 
put to anew Actionof Debt : yet where it 151.b. 


is found that the Defendant hath Aſſets 
for part of the Debt, but not ſufficient for 
the whole, there it is very congruous that 
the Plaintiff have preſently Judgment for 


part, and after, when more cometh, then by $07 E.4F.7; 


Scire facias againſt the Defendant obtain 
T 2 Judg- 
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Judgment and Execution for the reſt. for 
here both Verdi& and Judgment were for 
the Plaintiff againſt the Detendant, whoſe 
Plea, that he had no Goods, was falſe, and 
ſo found by the Jury. And this difference 
was ſtrongly avowed by Serjeant Her- 
den, Mich. 33, 34 Eli. and after appro- 
ved by Fenner Juſt. 36 Eliz. none con- 
traditing it : yet a Book was cited, that 
the Plaintiff recovering ſo much as was 


- found in the Executor's hands, ſhould be 


amerced for the reſidue 3 which Popham 
Chief Juſtice denied to be Law. 


p— — 


CHAP AVL 


Where Tudgment ſhall be againſt the Exe- 
cutors own Goods, :hough no Plea of the 
Defendant nor Vaſtation do ſo occaſion : 
and of the ſeveral manners of Tudg- 


ment im ſeveral Caſes. 


| = had by Waſting, called by us com- 
monly a Devaſtavit, an Executor 
may draw down the Execution upon his 
own Goods, hath formerly been hand- 
led and diſcourſed of 3, as alſo what _—_ 
® 


yauts, | | \#z Lens } LL] 


ar Executor. | 
of Pleas do make the Executors's own 


Goods liable to the Debt, and what not. 


Now let us ſee where without Miſadmi- 


niſtring or Miſpleading, yet the nature 
of the Action ſhall lay the whole Debt or 


_ thing recovered upon the Executors own 


Goods. And this we ſhall find in ſome few 
Caſes. I. Where an. Executor is ſued for 
Rent behind after his Teſtators Jeath, up- 
on a Leaſe for years made to the Telſtator, 
and by him left to his Executor 3 here it 
ſhall be adjudged and levied upon his own 
Goods 3 for that ſo much of the Profits as 


the Rent amounted to ſhall be accounted 


as his own Goods, and not his Teſtators 3 


therefore he is to be ſued as well in the + 


Debet as in the Detinet, where in other 
caſes he is not, but in the Derinet only, 
being ſued as Executor.So if any thing de- 
livered to or detained by his Teftator come 
to his hands, and he ſtill detains the ſame 


after the demand, and be thereupon ſued 


in an Action of Detinue 3 for this is his 
own at, Nor in this caſe need he to be 
named as E xecutor, for he ſhall not anſwer 
Damages for his Teſtators detaining. So 
it heafſume to pay of his Teſtators having 
Aſſets, and be ſued upon this 4A [ſumpſit,and 
which Debt is to be recovered in Dama- 
T 3 O09 
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g6s, and that upon or out of the Execu- 
tor's own Goods 3 yet is this Action, and 
the Afſumption, which is the ground there- 
of, found 3-in the —worioed roy p, and his 
having Aſſets > for if either he had not 
been Executor, or it he had not 4ſſers at 
the time of the promiſe, it had been Nu- 
dum pattum, and would not have bound 
him, nor given good caule of Suit. Nay, to 
go farther, in the caſe of Aſſumption by 
the Teſtator, and Suit againſt the Executor 
thereupon, we tind the Judgment in Mr. 
Plowden's Commentary given againſt the 
Execator generally, as if he had not been 
an Executor, not ftxIng it upon the Te- 
ſtator's Good's 3 yet there the very Debt it 
ſelf is included in the Damages. But 
contrarily was it after in the ſeventh year 
of the late King, v:z. Judgment given, 
that as well the Damages as the Coſts 
ſhould be levied of the Teſtators Goods, if 
ſo much in value of them were in the De- 
fendants hands 3 and if not. then the Coſts 
only of the Goods of the Executor. And 
this furely is the righter and more juſt 
way: for there is no reaſon that upon a 
Promiſe, more than upon a Bond, the Law 
ſhould caft the whole Debt upon the back 
and fiate of the Executor. But perhaps the 


two 


an Executor. 


two Judgments may be reconciled thus : 
The later was given upon a Verdi&, Nor 
aſſumpſit being the Iflue, and there the 
Jury affeſled Damages in certain, wiz. 
253 pounds, with the Coſts 3 fo as here 
the Judgment was compleat and full, viz. 
to recover the {aid ſum: but in the other 
caſe the Judgment was had upon a Demur- 
rer, ſo as the Damages not being known, 
it was generally that the Plaintiff ſhould 
recover his Damages againſt the Defen- 
dant. Sed quia neſcitur que damna, &c. 
Becauſe it appeareth not to the Court 
what the Damages were , therefore a 
Writ was awarded to enquire of Dama- 
ves, upon the Return whereof executed, 
the Judgment was fully and compleatly to 
be given of a Sum in certain: which 
ſecond Judgment it appears not by the 


Book in what manner it was centred, and 


therefore might perhaps be then agreca- 
ble with the other. And that the faid firſt 
Judgment before Damages enquired of 
is not a plenary and full Judgment, but an 
Award of Judgment, hath been divers 
times reſolved ; and that therefore any 
defe& and inſufficiency in the Declaration 
may be ſhewed time enough after the firſt, 
and before the fecond Judgment : Yea, 
T S if 


Tr. 30 El:z. 
Ps fc. 33.6. 
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if the Plaintiff die before the ſecond Judg- 
ment, though after the firſt, the Action 
falleth to the ground : ſo if the Defendant 
die : otherwiſe of death after full Judg- 
ment. But this notwithſtanding, and how- 
ſoever there, were done upon the ſecond 
Judgment, methinks it were righter and 
fitter that the firſt Judgment ſhould ex- 
; Preſs that the Damages {hould be had and 
tevied out of the Teſtators Goods, for 
— and in whoſe right the Executor is 
ned. 

Another Caſe there is wherein the Judg- 
ment muſt be, as it ſeems againſt the Exe- 
cutors own Goods, vis. in an Action of 
Covenant for a breach of Covenant fince 
the Teſtators death : for ſo was it held 
both by all the Judges of Common Pleas, 
except the Lord Dyer, and by the Protho- 
notaries in the late Queens time 3 where 
the Caſe was of an Houſe upon the Leaſe 
negligently burned in the Executors time, 
for which Damages only were to be re- 
covered. And ſometimes where the Exe- 
cutor himſelf is to bear the burthen, I 
ftnd the Judgment entred, that the {um 
* recovered ſhall be levied of the Lands and 


cets/7is, &e, Goods of the Executor. 


CHAP. 
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CHAP. XvIL 
Of Women-Covert Executors, 


IX being two kind of perſons who 
have ſome diſability upon them,vis.' - 
Feme-Coverts or married Women, and In- 
fants, touching whom we find in -many 
places queſtion and difcerptation in our 
Books, we will conſider of them by them- 
ſelves, or apart from othersz yet not joyn- 
ing them_together neither, but each by 
himſelf ſeperately. 

Firſt, therefore, of Feme-Coverts ; 


touching whom we will conſider theſe - 


three things. | 

Firſt, whether they may make Wills 
and Executors with or without their 
Husbands afſent 3 and how, whereof, and 
in what caſes. | | 

Secondly, whether they may be made 
Executors without their Husbands af- 
lent, or how their Husbands may hinder 
if, 

Thirdly, what a&s in execution of the 


Executorſhip they may do without -— 
Huſ- . 
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Husbands, or their Husbands, without 
them. 


A Woman married, or Feme-Covert, 
we know is ſub poteſtate wiri, cus in vite 
contradicere non poteſt, as faith the Writ 
given by the Law to the Wife for recovery 
of her Land after her Husbands death, 
being aliened by him. Therefore it 


5 exe. is that Judges, when a Woman is to ac- 


7;E. 2. 


24: 


knowledge a Fine of any Land, do exa- 
mine her apart from her Husband, to 
know whether ſhe be willing, or come 
to do it by the compulſion of her Huſ- 
band : It is therefore hard for her to have 
freedom of will, and conſequently free- 
dom to make a Will. Beſides, all her 
Moveables or Goods perſonal, which fhe 
had at the time of her Marriage, other- 
wiſe than as Executrix or Adminiftratrix, 
are by the Law totally deveſted out of her, 
and (ſetled in the Husband as fully p/o 


fafo upon the very Marriage, as any 


other- that were his own before. Of 
theſe | therefore ſhe can make no diſpo- 
fition, no more than of other her Hul- 
bands Goods. But in caſe fhe do by Will 
bequeath them, although the Will and 
Gift be void, yet if the Husband, as the 
caſe was in the time of Edward the (e- 

cond) 


+ A 
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cond, do after his Wifes death conſent 
to this her Will and Gift, by delivering 
of the Goods bequeathed after her death, 
or aſſenting that the Legatee take them 
by virtue of ſuch Will and Gift this a- 
mounteth to a new Gift by the. Husband. 
If a Woman have a Leaſe, an Eſtate by 
Extent, a Ward(ſhip, the next Avoidance 
of a Church, or other Chattel real 3 theſe 
are not deveſied out of her into her Huſ- 
band by Marriage, but in caſe ſhe over- 
live him, they continue to her zs before, 
no Alienation or Alteration having been 
made - by the Husband, who had power 
to diſpoſe of them by Gift in his life-time, 
though not by his Will :: yet ſuch a Wo- 
man in her Husbands life-time could not 
of or for theſe things, without her Huſ- 
bands afſent, make an Executor or Will 3 
but ſhe dying before him, they would, 
by the operation of Law, accrue to him. 
And here then obſerve a Caſe, though 
not frequent, yet full of miſchief when 
it happens : Suppoſe that a Woman in- 
debted a thouſand pounds, and having 
Leaſes and moveable Goods to the value 
of three thouſand or four thouſand 
pounds , marrieth with F $S, and then 
dieth before the Debt be recovered a- 
gainſt 


284 The Office of | 
gainſt her ; in this caſe the Husband (hall 


a 
h 
b 

life be is, One peny of her Debts, becauſe he 6 
= _ ater -iH Executor nor Ad:minittrator, 
What the Chancery could do, or rather { 
what the Loxd Chancellor or Lord Keep c 
er would do, in this cafe, I will not take x 
upon me fo ſay or determine. Anotheſſſ , 
ſort or kind of Goods, or rather Intereſts, , 
' a Woman may have, viz. Debts or thing ,. 
But the in Action, which as the former, are na x 
i deveſted out of her by Marriage into het þ, 
them or re- Husbind, nor yet can ſhe thereof make fÞ p 
* an Executor without her Husbands aflent, &Þ 4 


although they be one degree farther from} { 
the Husband than the ſaid Chattels real; « 
for that though the Husband do over live y 
: the Wife, he ſhall not be entitled toy, 
— them as to the former. But if his Wik 
band was Tmake him Executor, as ſhe may, or if at} & 
_ 125pi” tex her death he take Adminiſtration of þþ 
as Execuror her Goods 3, then, as he is thereby entitled | y 
co 5 Wite: to them, fo is he liable allo to pay he q 
e is of- I 
ten to for- Debts out of the fame, when he hal g! 
—_— have received them. e3 
Father, &s, Laſily, Dato that a Woman-covert 55 is 
Executrix to ſome other perion, and in 6 
that right hath - Goods moveable 3 thelt ſc 
are 
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are not deveſted out of her, becauſe ſhe 

hath them not meerly to her own uſe, 

but as repreſenting the perſon of ano- _ 

ther: But whether then may ſhe with- | 

out her Husbands licence or aſſent, in re- 

ſpect of her being an Executor, and” for * 
continuation: of this Executorſhip, make * "7 
Executors, and conſequently a Will, or 

not? Hereabout hath been much di- 

verlity of opinion. Some Books gene- 

rally ſpeak, that the Wife: may -make an 
Executor, - but ſpeak nothing of the Huſ= + 

bands aſſent, whether neceſſary or not. 
Elſewhere we tind it- mentioned, that if ' 

the Husband after the Wifes' death  coun- ** H 6 27: 
termand (fome Books, falſe” Printed, fay 
command ) the proving ' of his Wifes 

Will, then it loſeth all force; 'or becometh 3* 745: 
void and of no value : but! in this caſe = +21, 
s no mention in what ſtate this Wife 

ſtood, 'vis. whether ſhe were Executor bf 

not, no not ſo much as whether ſhe had 

any thing in - Action, or Chattel real or - 

not, ſo as nothing in particularity can be : 
grounded upon that Caſe. But there afe 18 Zaf if 
exprels opinions, that the Husbands aflent ——"— 

ts abſolutely neceſſary even 'in this caſe, 

{o as without it the Wifes making an Exe- 


| tor ſhall be meerly void, and, conſe- 


quently, 


TY __—_— —_ 


quently, he to whom ſhe was Execute 

ſhall now by her death be dead Inteſiate. 

: And of this opinion was Bebington Chie 
+H-6f- 33» Juſtice, in the beginning of Hewry the 
fixxth his time. Yet contrary hereunto 

| was the opinion of Fineux Chief Juſiic 
328.7.245. in the time of King Hemry the ſeventh, 
Vit. that where the Wife is an Executar, 

ſhe may alſo make a Will and an Execy 

tor without any conſent or affent of ha 

' Husband. And to this opinion doth Mx 

Tie. Deviſe ſier Perkins, after conſideration of the 
a. Books on both ſides, incline. But ſome 
be Cer, Will fay,. that fince all this, in the lat 
| Queens time this hath been contrarily 
reſolved, wiz. in the caſe between Ar 

drew Opnell Plaintiff, and Underhill and 

Appleby Defendants 3 in the end of which 

- Caſe it is in expreſs terms ſaid to have 

been then reſolved , that a Feme-Co 

vert or married- Woman could not make. 

an Executor without the conſent of het 
Husband. To this I anſwer, that thi 

Eoke lib, 4. Caſe is to be conſtrued with relation 
3l-b. _ ad materiam ſubjetam, viz. to the mat- 
| ter and point m_ queſtion and unde 
conſideration, which was that fiate of 2 

Woman whereof we have before ipo- 

ken, viz. one having things in — 

ts 
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Debts or Duties to her belongfhg, as there 
in particular it was Arrerages of Rent due 
to the Woman before Marriage. As for 
the point of a Woman Executor to ano- 
ther perſon, it was never in that Caſe 
under diſceptation, no nor once menti- 
oned in the Debate or Arguments there- 
upon. Now conſidering the very form 
and phraſe of Judgments at the Common 
Law, which are thus, wiz. Ideo confide- 


ratum eſt per Curiam, Oc. not, Adjudi- 


catum eff, that is, It is confidered by the 
Court, not in expreſs terms, that it 
is adjudged 3 this, I ſay, well obſerved, 
(as to me __ it ſeerns very remarkable ) 
gives us to know, that no more is adjudg- 
ed than is conſidered of, the Judgment 
being contained and claſped up in the 
words Conſideratum eff. Wherefore ſince 
in Ogzel's Caſe the point of a Woman 
coverts ability, in caſe where ſhe is an 
Executor, to make a Will and Execu- 
tor, hath not been conſidered :of, ( the 
eyes, tongues, nor thoughts of the Judges 
being once ſet upon it; ) it cannot 
be that that Point is there reſolved 
or adjudged. Beſides, even in a few 
words expreſhing, as to me it ſeems, the 


reaſon of that reſolution, it appears 


not 
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not to have been the intent of the Judg- 
es, that' the fame ſhould reach or ex- 
tend to this Caſe of a Woman-Covert 
Executor : for it is added ( as the re- 
lon of the' Judgment, in my conceiving) 
that the” Adminiſtration of the Wites 
Goods doth of right belong to the Huſ- 
band 3: which amounts to this, in my un- 
derſtanding, viz. that where the Wites 
making of a Will, and conſequently of 
an Executor, *may be prejudicial to her 
Husband, and prevent him of ſome bene- 
fit or advantage, or tend to his loſs 
and diſadvantage, there it. ſhall not be 
available or effe&ua! without. his affent; 
and therefore not in the Caſe of her, 
who, having Debts or Duties to her da, 
would, by making another to be her Exe 
cutor, . exclude or preclude her Husband 
from that benetit which to him ſhould 
pertain as Adminiſtrator of her Goods. 
Now as for the Goods, Debts or Credit 
to her as Executor to Tome other pertain- 
Ing, no benefit conld redoutid' to the Huf: 
band by having ſach Adminittiration of 
his Wifes Goods, for thoſe ſhould go 
and be the next'of Kin of the Wites 
Teſtator, taking Adminiſtration de bonis 


non adminiſtratis of him, if ſhe have no 
E xecutor 3 
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au Execntor 
Executor' and therefore her making Ex- 
ecutor as. touching theſe brings no hurt 
or prejudice to her 'Husband, and fo 'is 
out of 'the reaſon of Ognel's Caſe. Since 
then it is ſo, and ſince the Law favoureth 
Wills, and it was by implication part of 
his Will who made 'her Executor, that 
ſhe fhould have power 'to continue his 
Executorſhip, by making another to ſac- 
ceed therein after her-deceaſe , for per- 
formance” of his Will ; why ſhould the 
Law tive tothe Husband, who can re- 
ceive'no prejudice thereby, - power to give 
impediment thereunto ?: for, Fruſtre eff 


' iaut:lis potentia \ evert Reaſon it ſelf flames 
and awards againſt” him in this Cafe 'a 


Quere impedit; or rather. a Non impedit, 
as to me it ſeems.'' Wherefore to con- 
clude, 1 take it that - the-opinion of Fr- 
neux is good Law ir-thatiPoint of a Ferme- 
covert Executor, though not in the- other 
Point, where ſhe hath &fly-debts orthings 
in Action to her (&f due; for therein” the 
faid Reſolution iri Ogcel's Caſe, grounded 
upon good Reaſon, gives meſatisfaction to 
difter trom Fin. who making no diftetence 
between the Caſes, held''the Husbands a(- 
ſent needleſs in both.: *PojHs then that© the 


Wiſe-of F'S; havingDebts due v6 herilelt, 


and 
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and; being alſo Executrix to F D, makes 
without: her Husbands afſent F N he 
Executor, and dieth,z what ſhall we now 
fay,? ſhall we fay, that as touching, the 
Goods and Credits ox ng in Adion to 
her as Executrix of F D pertaining, this 
Will ſtands good, and F N, as her Exe- 
cutor, may prove it, contrary to her Huf- 
bands will? and that as to the Credits to 
her ſelf in her own .right pertaining the 
Will is void, and thereof her Husband may | 
take Adminiſtration ? Shall ſhe die both |} 
Teſiate and Inteſtate, with a Will. and 
without a Will 2: ſhall ſhe have both an 
Executor and Adminiſtrator ? Why not, 
to feveral purpoſes,| as well as where an 
Executor is made only . for one pb 
Or One ; the Teſtator may elle- 
rd die 5d 2 And ſo where the i 
Executorſhip is divided, as before is ſhew- 
ed, and one to, whom part is committed 
will prove ' the, Will,- but the other to 
whom other part ,of the Exccupyinp i 
committed will not take it upon him here 
amnuli needs be a dying | for part Telaten 
for part Intetiate; | 
As: for. the ſecond Point, wiz, Wives of | 
Women-Covers: \eing made Executors, þ 


od, i kaving. _ Office of Excquarſbip | 
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ut upon them againſt their Husbands 

ar . eo hath alſo been diverlity of opi- 

nions. In the time of King Edw.t. Brab, 73 54.r- 

Juttice ſaith, ſhe may be Executor with- ::g, 

out her- Husband, and the Adminiſtration 

ſhall be delivered to her only. And I 

think he meant that this might be without 

the conſent of her Husband, or whether he 

would -or not; for ſo. it is faid in the time 

of King Hezry the: ſeventh to be the Law 2 H.7-15-d. 

Spiricual ; and indeed in Courts Spiritual 

no difference is made between Women 

married and unmarried, for ought. I can 

find. There a Wife ſueth, and is. ſued, 

alone without' her Husband 3 he inter- 

medleth not, nor is intermedled with- 

al, touching the things pertaining to his 

Wife. But at the Common Law jt is 0- 

therwiſe 3 and there, as Brian Chief Ju- 2 #:7-15+ 

ſice faith, a Wife ' without the affent of 

her Husband cannot : be' Executor, he 

meaning thereby that the Husband may 

oppoſe and hinder ir 3 for fuch a one may 

be named Executor in and by a Will, with- 

out the knowledge of her Husband. Let us 

then fee how after the death of the Teſta- 

tor the Husband can hinder her proving 

the Will, or intexmedling to Admini-' 

ſter, ſince it may be a matter both of much 

u 2 trouble 
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trouble and danger to him to have the 
Executorſhip faticn upon his Wite, and 
conſequently . upon himfelt. On the ©- 
ther iide, it may be a benetit and advar- 
tage to the Husband 3 and therefore we 
will alſo conſider, whether the Husband 
may (though his Wife would rctuſc) af 
tume the Executorſhip, and faſten it upon 
her. The Tcliatos theretore being dead, and 
fame or common bruit: carrying it to the 
Ordinary, that the Wife of F S is made 
Executrix 3 if ſhe come not in gratas or vo- 
luntarily to prove the: Will, Proceſs. or 2 
Citation is to be ſent out of the Spiritual 
Court againſt her, to enforce her coming 
in to take on her the Executorſhip. She 
coming may clearly, as well as any other 
perion, (eſpecially if her Husband concur \ 
with her therein) refuſe this Office, - truſt 
and 'charge, ſo as if- there be no other Ex- 
ecutor named,  the' NQrdinary muſt conimit 
the Adminiſtration. If ſhe ſhould not 
come and appear, ſhe ſhould be Excom- 
municate, as I take it, notwithfianding | 
any allegation or intimation by her Hut- | 
band- of his unwillingneſs to have her | 
take upon her the Executorſhip. But fup- * 


ſe ſhe doth come: .mto. Court, and of- 3 


fers her ſelf ready' to -take the Executor- ® 
a, : 4 . ſhip 
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ſhip-upon her 3 and on the other {ide her 
Husband expreſſeth his diſ-aſſent there- 
unto praying that ſhe may not have the 
execution of the Will to her committed : 
what will then be done? This, 1 confeſs, 
pertains to another Learning, and not. to 
that of - our Profefſion. But foralmuch as 
I tnd , that in the Courts Spiritual a 
'Wite ſtands in the fame plight and fiate 
as a Woman ſole, the Husband' not in- 
termedling withal in the affairs of the 
Wifez therefore do I conceive, _ that .in 
that Court the Husbands refuſal will not 
be of force to hinder the committing of 
the Executorſhip to the Wife not refu- 
ling atleaſt if there come not a Prohibi- 
tion/to-ſtay the Spiritual Courts ſuch pro- 
ceeding, But whether a Prohibition. be in 
ſuch a caſe to be granted or not, as I find 
no. reſolution in my Books, fo will I not 
take upon me to reſolve. This ſtands clear 
in the Rules of the Law of Engl. that the 
Wife is under the Husbands power, and 
caunot contradict him in pleading and do- 
iag other a&s,cven touching her own Free- 
hold : nay,ſhe cannot take Lands nor Goods 
by gift or conveyance without her Hul- 
bands: aſſent, as the Law hath been, and, 
tor ought I know, is taken. But if once the 
U 3 Will 
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Will be prov'd, and the execution thereof 
committed to the Wife, though againſt her 
Husbands mind and conſent, 1 think it 
will ftand firm; and the Hushand: and 
Wife being after fued, cannot fay that 
ſhe was never Executrix. And | doubt 
whether the Wife adminifiring 'without 
the Husbands privity and affent, although 
the Will be not proved, do not conclude 
her Husband as well as her ſelf from ſay- 
ing after in any Suit againſi them,” that 
ſhe neither was Executor, nor did ever 

poigs: adminiſter as Executor. Yet perhaps this 
tha. t'© Adminiſtration by the Wife, againſt her 
F.m.4&:d Husbands.mind, will (as againſt him) be 
2dminiter, 45 a VOId aQ 3 elſe cannot I ſee how Brien's 
kat of Opinion before cited, wiz. that the Wife 
the Hog. fliall not be an Executor without or a- 
band. gainſt her Husbands' mind, can be Law. 
On the other fide, if the Husband” bf a 
Woman, named Executor, wonld have his 

Wife to take upon her the execution of 

35 eg” the Will, and to prove the ſame; but' ſhe 
band my will not aflent thereto, (wiſhing, per- 
CE haps, that gain and benefit rather to ſome 
->>— ah of her kindred by a way of Adminiftrati- 
© on; than to her own Husband by her Exe- 
cutorſhip, as ſometimes Wives accord not 
well with their Husbands.3 ( in _—_ 


ax Executor. 


think the Court Spiritual will not faſien- - 


the Executorſhip upon the Wife againſt 
her wilk ' But-deto that the Husband , 


though the Will be not proved, doth ad-- 


miniſter as in the Wifes right,. but againſt 
her mind and will ; ſhall ſhe be now, here- 


by bound and concluded, fo as after ſhe' 


cannot decline or avoid the E xecutorſhip? 
And ſurely | think, that during her Huſ- 
bands life ſhe ftands concluded at the- 
Common-Law, for that there ſhe ſhall not. 
be nor can be ſued alone as Exec. and then; 
being ſued with him, ſhe muſt joyn in Plea 
with him,viz. that ſhe neither was Execu- 
tor nor adminiſtred as Executor and then 
this a of her Husbands given in evidence 
will, as I take it, cauſe that the Verdi be 
found againſt her : not fo after her Huf- 
bands death 3 then ſhe may refuſe.as the L. 
Dyer ſaith, and citeth as reſolved.” de 
things I thought good to offer to coenlide- 
ration, and fo leave them without reſolu- 
tion. Difference perhaps may be where a 
Woman ſo made Executor taketh a Huſ- 
band after the Tcliator's death, before ci- 
ther proving or refuſmg to prove the Will, 
and where ſhe is made Exec. during the 
Coverture 3 as there in caſe of a diſcent of 
her Land to -the Heir: of a;Diſſeifor 3-:for 

, | u 4 when 


r Eiiz.Dyer 
166.b. there 
is cited 

3 Hrot.112. 
Nots per bid, 
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when there is upon her ſuch a ſtate of Ele- 
ion, 'ſhe, marrying before her Reſoluti- 
on or determination; doth upon the mat- 
ter deliver it into the Husbands hands : 
not ſo where it firit findeth and talleth up- 
on herm the ſtate of Coverture. It the 


 Husband were indebted to the Tefiator, 


this making of the Wife Executor is, as I 
take it, a Releaſe in Law, as well as if ſhe 
were the Debtor : but if after the Teſia- 
tors death ſhe do 'marry _ a Debtor, it 
15 a Devaſtation. 


Thie third Point, 


Tenching the Adminiſtration or Execution 
of the Office of an Executor by a Feme- 
covert and ber Husband. 


VV= will. now come to admit- the 
Execution of the Will aflumed 
by concurrent confent of Husband and Wife, 
and the Will proved with both: their, li- 
kings in the Witfes name 3 and: examine 
what as the Witeof her ſelf is able todo, 
and what her Husband. without her. - 

It hath been conceived by many of old, 
and by ſome of late, that if a Feme-covert 


or  maried —_— Exccutrix: releaſe a 
Debs 
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Debt of: her. Teſiator, or give.away-. the. c.. _ —_—_— 
Gooks whichſho-barh af Juontn, 0648209 In Deve 
liver a Legacy. bequeathed, - it was an bethe 
good ; and. on the other fide, that her Hue fe bath Gl 
bands Gift or Releaſe was of no. value, for gn 
that the Adminiſtration or Execution Reply, th 


the Will js: committed..ta the Wiſe only. DO 


th Aſs 
And ſome have gone ſo fax as to lay, that mcntioning 


the may ſue gr be ſued without her Haul: pune. 00" gg 


band, (in the Courts of Common Law, 1 
mean 3. for Jo the Spiritual Court it is txue, 

the- Husband is not joyned, with the Wife 

i» Suit. ) But the Law. is doubtleſs in all 
thoſe points contrary, as not only ſome 0- 
pinion alio was of old, wiz. in the time of 

H. 79; but alſo hath been in the late Queens 

time reſolved: forotherwile, .jf the Wites 

Gift or Releaſe ſhould ſtand good, her a&t 
might exceedingly endamage her Husband; 

and make . his Goods liable -to- the Cres 
ditors, the Teſtators ſtate being walicd by _ 

the Gifts or Releaſes of his Wite. Where: +: -.- 
fore it was held in the faid late Caſe, that © 
unleſs dye payment were .made to ſuch |. 
Women-covert Executors, theix Releales © 
or Acquittances be void, and fo alſo their - 
gifts and grants: yea, it was then held, that * 
the Husband pf the Wite Executrix may 27 A.6. ord 
give Goods, or make releaſes of debt, at his *: reg 


pleaſur ure, 


5 
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ba. 6.35 pleaſure. But doubtleſs by Marriage neither 
_ ©..." are the Goods*(though perſonal} which 


' .- .cithe Wife hath as: Executor develſted out of 


\' * "her | and ſetled in her Husband, as her 
+ -*. -6wnGoods axe, nor, if ſhe die, ſhall they 
. ._- © ,acrrue to the Husband, if no alteration 

were of the ty, but ſhall'go to her 

+  , Executor,or to the next of Kin, being Ad- 

- -  miniſtrator of her Teſtator, if ſhe have no 
Executor : and fo was it held in the firſt 
-year of Queen' Mary, Yea, though 

for any other Goods which the Wife had 

in her own right before marrying, the 
Husband alone , without naming the 

Wife, may maintain an Action of Tre(- 

; yet touching ſuch Goods as the Wife 

nth as Executor ; ' the Action muſt be 
brought in the names of the Husband and 

Wife, to ' the end that the Damages 

thereby recovered may accrue to her as 

M.31 81. i» Executor in lieu of the Goods. So alſo 
eplcvin for thoſe Goods be in 


ly 'is it the Suit of the Wife 
and therefore in ſuch Actions, or in Debt 
tor. Mes. by Husband and Wife, ſhe being Execu- 
I tor, if it come to Trial by Jury, the Huſ- 

Ke bis cafe. band being an Alien , yet ſhall ay rm 
ave 


Executor or 


_— 
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have Trial ger avedictaters Ii , Or alie- 
nigenarum, that is, by half as in 
= caſes where an Alien. is'. party to a 
Suit is to .be had. And where. to a Wite 
made Executor power is given to 
Land of the Tehator + I ' the tnay fx 
her own Hasband, as was reſolved i 
time of K. Henry the ſeventh, where the 10 E.7.20; 
Feoffees ( it" being Land 'ſetled in uſe ) 
were arrFne-7. to the Fleer, for that the 
would not execute an-Eftate .to the Huſ- 
band according to the Wife's State. But _... 
of this I much marvel, finice the Law in- gee. Joft. 
tends the Wife ſo under the 'Husband's _ _ 
command and ſubjeQion , that it holds &i 's a7 
not her diſpoſition of Land to hit by Will aut rob w_ 
free, nor therefore of force 3 "and how 
ſhall this then be conceived to be but 7 ia 
partial Sale ? Yet oolenti non fit _ Inſuria, phe to 
and he that will put ſach power yato the Poſe. 37, 
hands of a Marr reg may _ Soy F: 
m a manner it to the v#t915. 
Hushands will "And'it hath been held by ſem, thee. 
ſome, that even an Infants of Ferme-co7 i be goods | 
verts Conveyance in ſuch caſe of neceſli- 
ty ſhould ftand firm and unavoidable, bes 
cauſe of the Condition expreſs or implied, 
that the State ſhould be void if no ſuch 


Conveyance made. a _ 


_ The Office. of 


og A P. TRE. 


Ly bg Js oye of years in _— 
Executors 3 lec 
” 38 i "ew yiew. - the ſeveral Ages of 

en and Women, to ſeveral purpoſes ma-. 

terial in the Law, Ju udgment, and: Re- 

ſpeRt.  And- firlt, touching, ;a. Woman; 

$5H.6 6b. Wang ford in exe the fixth. his time 
._ .\ | ſhews, and other Books _approve that 
ſhe hath ſix ſeveral Ages reſpected in and 

| by thelaw,, As tiſi, the Age of 7 years, 

nuld + for her Father to have Aid of: his Tenants 
». marry. her. ;Next, nine years, to deſerve 

- 7» + Dower, thati [I ' that in caſe-ſhe be of that 
Age at the time of her Husbands death, 

a 34 E gs | but not if ſhe be 
” : . .- any thing under thoſe yeas,. the Law 
Sib. - being Phyſically informed, that a Wo- 
+" man at thoſe years may conceive a Child, 
YE but not under them. But of fmewhac 
different opinion was, as it ſezmis, the Par- 

lament in rhe late Queens time, when it 

was made Felony to have unlawful carnal 
IP ofany Womay-Child under the 


ape 


" axe-Executor. 
age of ten years," being the: conceived, 
3s E think, that no ſuch' could conſent, 
The Age of 12 years is a Womans time 
for affenting* or diafſenting to marriage 
in-moxe 'teriders years' had.:: For fo it ap- 
pears by Uivers: Books 3* although Mr. 
Littleton have heze no diftmnion between 
Male and\Fermales The age of 'r4 years is 
| a Womans time to be in-warhip, or not\ 
{o as if fhe be -any thing abeve-thofe years 
at the time of her Ancefiors death, ſhe 
eſcapeth wardſhip. - The Age of ſixteen 
years is her time of coming' out of ward: 
ſhip, being once fallen "under it: for al 
though had fhe been fall fourteen, ſhe 
had eſcaped it 3 yet not -{o' being at the 
time of her Anceſiors death; -her\ward+ 
ſhip laſteth- till fixteen years, [except the 
Lord ſhall. fooner marry her; + And laftly, 
the full Age of a Woman, whereby ſhe is 


enabled firmly and unavoidably :ro make * * 


Grants or Conveyances, is-2 1 years, as well 
as for the Male » before whidy time, be it 
that the being ſole make a Feoffment or o- 
rher conveyance, or being married alien het 
Land by Fine.and her Husbaiid of full Age 
joyn with her,yet iSit infirm and avoidable. 
-...Now-of the Male, or Man, ''the firſt 
Age material, and letledly reſolved on, 

| 15 


"» 


$i 


Is 


+) 


28.79.26. a5 one Of full age: 


=—_ 
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& twelve years; for at that time each 
Male is at the Leet, to ſwear his: Fidelity 
to the King. This Women do nor, and 
therefore are they never ſaid to be out» 
wed, but to be waved, becauſe they have 
not this admittance into the Law which 
Males have. This hath been, as I think, 
the ground of chat ſpeech, met Maven! we 
lawleſs Creatures. ' .:;: 

The ſecond Age of. Males is ” yrars, 
accounted by the Law the Age of Diſcre- 

tion, eſpecially material to two. purpelcs 3 
vis. Fi, that if one under. that Age 
commit.an 2X amounting to Felony, yet 
is he to fiand free from the Attainder and 
Puniſhment incident to a Felon. Re- 
gularly ic is thus, but, Non eft regula quiz 


fallet. One of much leſs years, having F 


attained ripeneſs of Diſcretion and di- 
cerning, ſhall incur the like Attainder 
as was reſolved in 
the time of King Hemry the ſeventh, 
touching an Infanc y oye the age of nine 
years, who having killed another Boy 
of the like Age with his Knife, and 15 
hiding the ſlam Boy, and cxculing the 
Blood found upon. him by ſaying that 
bis doſe. had beds it was held by the 
Judges, that he was to be hanged as a 


Felon, 


q 


& Executor. 
Felon, his ſuch Non-age . notwithſtand- 
ing. The: other point, which 
this of fourteen years is eſpecially 
— is touching an Heir of Lands 
held by Socage: for in caſe ſuch Heir be 
under that Age, he isto be in Ward to the 
next Kin beef he be of that Age, he is 
not to be in Ward at all, for that the Law 
judgeth him to be of Diſcretion at thoſe 
years : and therefore a Guardian in So- 
cage being in effe&t but a Balliff ac» 


* countable, he hath no need of ſuch an + 
7 one, other than ſuch as himſelf ſhall 


chule. 


material is fifteen years: for eyery Lord 
of a Mannor or - = Free-hol- 
ts Service, 


ders in 
when his e 
Viz. hifteen years, is to. have of them 
Aid for the making of him a Knight, to- 
wards = every one holding by 2 
_ hts Fee is to pay twenty 
ales. {vo ratably for. more, more, 

= Ke leſs > and each holding twen- 
ty pound. Land in Socage is to pay the 
yo om. and fo ratably for more or 
The, fayrth. Age of Males is the full 
age 


The third Age in and touching Males | 


inſr h to that Age, 
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ape of 21 years, which makech hinſhee | 


from * Wardſhip, having Lands held by 
Knights Service' deſcended unto him 3 and 
alſo makes hiin able to alien Latids 'or 
Goods, makes firm his 'Bonds, Statutes, 
Recopnizainces; &c. For although at four- 


teen the Law judge him of Diſcretion, yet 'Þ 
doth ft not hold him fully ripe'till one and || 


ewenty. © 


D, 


5. © Thelaſt Age of Makes teſpedted by the 
Law is ſeventy years: at which time She- | 


Oblicus. 
— riffs are to forbeat 'to impannel them in 
empt from Juries 3 and' in cafe they do not, ſuch 
Neg, co old Man may have a Writ. to the Sheriff, 
ſerve by the grounded "upon the Statute. for that pur- 
hs poſe made in'the time of K. Edw. i. com- 
23 E.3.c.r. rhanding ſuch” Sheriff to forbear the im- 


ts pony of him, and he may have an *\ 


Ne.Br. 165. Adtjon to recover Damayes 'upon that + 


Statute. This is called by moſt a Writ «f 


Dotage > award, perhaps, anciently taken 


m 4 good ahd favourable ſenſe, pro dore 
xtatis, vis. a Gift, Priviledge or Ex- 
etyption allowed to'age in favour there- 
of,” and as 2 beheht; ' Having thus by 
way of ingredient or introduQtion taken 
view of thefe ſeveral Ages,” let us now ſee 

/aerein and how. Aye is material toach- 
Ing "them © who are to' make-'or to be 
" made 


[ 8. 0 : vob 4 
weed bids ets. 
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made Executors, and wht age 15 required 

thereabout. Maſter Perkzns faith, that pne 

of four years old may .make a Will, and 

conſequently Executors ; and his reaſon 

is, becauſe the Executors being to account 

before the Ordinary , it .caunot be 1n- 

tended but that the Goods thall be d:i- 
tributed tor the good . of his Suul. He 
ipeaks as.if he only made an Executor by 
his Will, but did not bequeath any thing, 
but left all to the Executm's Conltcience 
and Diſcretion, which is not uſual, though 
feaſible, as before -I have ſhewed, or 
ſaid at leaſt, But admit jt were fo, and 
no bequelt at all contained in the Will 3 
yet fince at that Age an Intant hath no Di- 
{cretion to elc& a fit perfon to dillribute 
his Goods, Mony and other things, no 
nor to make continuation of an Exccutor- 
ihip to another, to whom perhaps the In- 
fant was Executor 3 I cannot fee that his 
\Wi!l houlld be of any force : but-it he be 
of the Age of 1+ years, being the Age of 
Diſcretion in the Judgment of Law, then 
I ſhould hold him able. co make a \Vill, 
although yet he be an Infant till 21 years, 
and can make no gitt of Land nor Gaods 
which ſhall be of force. - And Babingion 
Chief Jultice, to other purpoſe, manes 
= Ike 


30J 


Deviſes F. 
97 No good 
reafon, for 
on may 
ak an ill 
A- coun, 
© 5 ciatly 
h vnp a 
Child: di- 
reQ'on tact 
his doings. 


oR6fs. 
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like diſtin&ion between an Infant of fuch 
terider years, and one come to the years 
of Diſcretion. So alſo, as before we ſhew- 
cd, it is in the caſe of Felony. And that 
way alſo ſounds that which Hank. ſays in 
Henry the Fourth his time, viz. that an 
Infant of 18 years old may be a Diflei- 
ſor; as implying, that his years may be ſo 
tender, that, as Cendiſh faith of an Infant 
in Edward the Third his time, he is not to 
be intended able to know or diſcern be- 
tween good and evil : methinks therefore 
he thould be at the leaſt of the Age of 
Diſcretion, viz. 14 years, who ſhould be 
able to make a Will, and conſequently an 
Executor. And the.Cuſtom for an Infant 
of fifteen years old to bequeath by Will 
hath, as to me it ſeems, affinity with this 
Opinion, though there the Caſe was of 
Land in a Borough deviſable by Cuſtom. 
And that way refleeth the Caſe in the 
time of King Henry the Sixth, where it 
was ſaid, that an Infant under fifteen years 
of Age ſhould not wage his Law, viz. 
take an Oath to acquit himſelf of a Debt, 
or excuſe his Default in an Acton real. 
And farther reaſon of this Opinion will 


arife out of the conſideration of an Infant © 
made an Executor. ; 


Now 


an Executor. 


Now touching an Infant made Execu- 
tor,how. young ſoever he be,the making of 
him ſo is not void 3 but yet the Executi- 
on of the Will, which is the performance 
of the Office of an Executor, ſhall not be 
committed to him till he come to the 
Age of ſeventeen years, by the Law Spi- 
ritual, and till -then (for that he is not 
able to do the part of an Executor) 'Ad- 
miniſtration is to be committed to ſome 
other: Yet it it be a Woman-Infant who Co. /ib.s. | 
is ſo made Executrix, in caſe ſhe be mar- /** ?*P: 
ried to a Man of ſeventeen years old or 
more, now is it as if the were of that age, 
and her Husband ſhall have the Execution 
of the Will 3 and if Adminiſtration were 
before committed during the Minority of 
the: Woman, it ſhall now ceaſe, as is faid. 
in Prince's Caſe. Yet I do a little marvel Mz: & 4: 

- at theſe Opinions, conſidering that theſe **=- 
| things are managed in the Spiritual 

Court, and by that Laws and it inter- 

meddles not with the Husband in the 
Wifes Cafe: now by that Law, and not 
our Common Law, comes in this limit of 
|} 17 yeats. And I have ſeen it other- 
| Wile reported in and touching the laſt 
'. ma | 
Farther touching Infants  Executors,, 
R 2 and 


ltr gd 2 IT 
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and under the age of ſeventeen years, this 


IS to be noted, viz.: that ſuch an one is 
not able as an Executor to aſſent to a Le- 


the Infant-Executor 3 but otherwiſe, per- 
haps, if the Adminiſtration during the 
Minority be commitred generally. And 
if the Teſtator himſelf, making an Infant 
Executor, doth alſo appoint another to 
be his Executor during his Nonage, ex- 
prefling it to be only for the benefit and 
behoof of the Infant-Executor 3 I doubt 
whether this temporary Execator ftand 
any whit reſtramed from what pertains 
to the power of 3n abſolute Executur: for 
there may be, perhaps, difference between 
him to whom the Owner of the Goods 
comm ts the government of them, though 
but for a time and in ſpecial manner, and 
an Adminiſtrator ſo eſpecially made by 
the Ordinary, another being preſently 
by the will of the Owner cr Teliator to 

have 


an Þ,xecutor. 


have the Adminiftration, in whom for a 
time legal defect is found. But now let 
us-paſs over this Age of ſeventeen, and 
confider of the Infant between that time 
of his being admitted to take upon him 
the Executorſhip , and his accompliſh- 
ment of his full Age of one and twenty. 
Firti, then, ſuppole that he doth releaſe a 
Debt due to his Teſtator z whether ſhall 
this be good to bind him, and to diſcharge 
the Debtor, as well as if the Executor had 
been of full Age, he now having proved 
the Will, and being by the Law Spiritual 
approved an Executor able ? And this 
Point coming, in queſtion in R#«f/e!'s Cate 
in the late Queens time ,- conlideration 
was had of divers good Reaſons for en- 
abling of this Releaſe 3 as that an Exe- 
cutor repreſents the perſon of his Telta- 
tor, and in his right and power doth theſe 
acts and not in his own, and thcretfore 
his Infancy, which is a tate or condition 
of his own natural perſon, thall no more 
diſable him than it doth the King, a 
Major, or other Head of a Corporation, 
Alfo divers Books were found to run that 
way, as well in the caſe of an Infant, 2s 
of a Feme-Covert. But upon great 
deliberation in the Kings Bench, and 


XR 3 upon 


H. 26 Eliz, 


16 H.6. Re. 


45. 21 E, 
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upon conference had with: the Lord A4n- 
derſon, Mamwood, -and other Juſtices, it 
was reſolved and adjudged, that the Re- 
leaſe of an Infant Executor, without pay- 
ment of the Debt and Duty, would not 
bind or bar him. 1. For that if it ſhould, 
it would be a waſting or devaſting of the 
Goods of his Teſtator,and ſo would charge 
his own Goods. 2. It would be a wrong, 
which an Infant -could not do by his Re- 
leaſe. 3. It was no purſuit nor perfor- 
mance of the Office or Duty of an Executor, 
but the contrary. And upon this Judg- 
ment a Writ of Error was brought in the 
Exchequer-Chamber , where it was a- 
greed by all; that the Releaſe was not ef- 
tectual nor binding, fo as this Point now 
had the Reſolution of all the Judges of 
England. But it was agreed, that if pay- 
ment or fatisfation had been made, then 


'the Infant-Executor might have made a 


good Acquittance and Diſcharge 3 and 
indeed, Payment it ſelf, if proved, brings 
Diſcharge enough, except in the caſe of a 
ſingle Bill. Note, that the principal Caſe 
adjudged was not a Releaſe of any Debt 
or Duty, by Specialty, but of Treſpaſs in 
converſion of Goods found or taken in the 
Tefiator's life time. But Poſro that this 
Infagt 


an Executor. 
Infant had affented to a Legacy, whether 
will this bind him or not? For in the 
Caſe of Ruſſel it is faid, that all things 
which an Infant doth according to the 
Office and Duty of an Executor will ſtand 
firm 3 now it is part of his Office to pay 
and execute Legacies. Yet lince this a&t 
amounts to a Vaſtation or waſting of the 
Teſtator's Goods as well as the other, in 
caſe there remain not Goods ſufficient for 
payment of the Debts, and conſequently 
here, as well as in the other Caſe, the In- 
fants own Goods would become liable to 
his Teſtator's Debts, I doubt, and in- 
cline, that it is not, nor can ſtand effeu- 
al : for .except in the other we admit a 
want, or poſſibility of want, of Aſſets or 
Goods, the Releaſe could neither hurt the 
Infant himſelf,nor do wrong to any other 3 
and that admitted, this Caſe is of like pre- 
judice. Yet if theſe Aſſets ſhould be void, 
ſo alſo would be his payment of Legacies : 
and how theiz were he an able Executor 
at the age of ſeventeen years, to ſueand to 
be ſued for Debts and Legacies ? And 
if upon Suit it cannot be ſhewed that 
Debts will take up all, or diſable the pay- 
ment, then, haply, he may 'be forced 5 
pay. Quzre, notwithſtanding, whetier 
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theſe Acts (though voluntary) ſtand not 
good upon Bene eſſe, or conditionally, viz. 
it there be beſides Goods ſufficient, &c. or 
that elſe the non-aged Executor may have 


an Actionof Accomptfor the Mony by him 
paid to the Legatee, andallo avoid'his At 


tent, where that is only needful: But doubt-/ 


lets, neither the Aﬀent of ſuch'Executor 
before the Age of 17 nor any payment of 
a Debt to him, could be good, although 
tuch a&s to or by another Executor before 
the rroving of the Will would ſtand firay 
and good; for this Infant wants not only 


proving, but alſo ability to prove his Teſta- 


tor's Will; yea, the Will ſtands fuſpend- 
ed, and the Teltator as it were Infeltate, 
whilſt the Adminiſtration ſtands in force, 
ſo as during, that time nothing can be done 
by any as Executor : and therefore there is 

eat difference between the Cates. What 
it payinent of a Legacy be made to an In- 
fant, can he make a luffcient Acquittance ? 
This,I confeſs, is belides the Point in hand ; 
yet becauſe it concerns Infants and Execu- 
tors (though not Infant-Executors) it is 
not amiſs here to calt ſome thoughts and 
words upon the Point, for that it many 
times perplexeth both Exec. and Legartees. 
Firli, therefore, in caſe the Infant be of the 


years 


A vet me Caſe ſo may be, as that this 


an Executor, 


| years of Diſcretian, vis. 14, I hold it clear, © 


that any Payment to him' made will ftand 
200d, for that the Law atthat Age holds 


| him able to govern and manage his own 
Lands held in Socage, and' conleg 
; receivetheRents thereof: wherefore,  whe- 


uently to 


ther he who makes ſuch payment have any-> 


; Acquittance or not, if h& have proof of the' 
* paymenthe is well enough acquitted fivm' quittanees. 
| any ſecond -payment3 and if without pay- 


ment he get an Acquittance, it will not 
ſuffice, the Infancy of him who makes the 
Acquittance conſidered. ' Beſides, | if the: 


' Acquittance be, as moſt uſually they are, 


but ſigned - only with- the name of the 
Maker, and not ſealed, it is oniy an evi- 


#| dence or proof of payment, and no plead- 
; able Acquittance, becauſe no Deed ; fo as it 
3; nothing differs from proof -by Witneſſes, 


ſave that it is not mortal. as'they. But now 
if the Infant be under the years of Diſcre- 
on, what ſhall we fay to a payment to him, 

eſpecially if he be but 3 or 4 years old, or 
thereabout? Here I think caution is to be 
uſed by the Exec. generally; and the ſureſt 
way is, if he fear to keepit in any reſpects, 


 topay it into the Court where it is reco- 


# verable, Vi%,. Where the Will was proved : 


"yy 
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payment may- not be at all ſafe for the Ex- 
ecator. As put- the caſe that he entred 
into Bond or Statute, to pay all Legacies 
by fuch a day; to the ſeveral Legatees 
here, I think, the payment into the Court 


\ Spiritual ſufficeth not, for that muſt make 


the Receipt to be with ſome charge, which 


'15 in foie kind an Abatement < there I | 


think therefore, ilegally to ſecure the Exe- | 
cutor, the payment muſt be .to or in the 
preſence of the-Guardian, becauſe of Nu- | 
riture, vi2. him or her who hath (though 
not as Guardian in reſpe&t of Lands) the 
Cuſtody or Education of the Infant ; for 
otherwiſe, to pay it into the hands of ſuch 
a tender Infant, ſeparate from any Gover- 
nour or Guardian, were to expole it to | 
lofs, both for'that he is not able to count * 
the ſum, and for that he, yet not being | 
come to diſcerning years, were alike, wit 
e£ſops Cock, to part with Pearls or 
Coin for Plums and Trifles of no value. 
But in caſe no Bond nor other collateral 
Penalty lie upon the Executor, or in caſe 
the Bond or Statute be only to perform | 
the Will generally, which nothing alters ' 
the courſe of payment which by the Will ; 
the Law lays upon Executors3 then is not | 
the Executor put to any ſuch payment, 
nor 


Q 


T1 
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nor need pay without Demand and Ac- 


quittance, as in caſe of payment upon a 
iingle Bill, or of Rent-ſeck, where no Diſ- 
treſs can 'be taken, nor other Penalty in- 


| curred. Yet in that Caſfe,if Demand be,and 


Acquittance ready to be given, let the 


| Executor take heed, in caſe he be bound to 


performance, that he fiand not upon, the 


invalidicy of the Acquittance in. reſpect of 
{ Nonage 3 for, as I have ſaid, . proof by 
Witneſſes may ſupply a nullity of o ln 


tance, and much more the Weakneſs or 
Imbeciſity : payment according. to the 
Teſtator*s appointment being the matter 
which acquitteth the payer, and this the 


{ Executor may . have teſiified. under the 
E hands of divers Witneſſes expreſting cir- 
7 cumſtances, ſo as all dying, he may .conti- 
; nue ſafe from ſecond payment as well as if 
| an Acquittance had, the Witneſſes where- 


unto are ſubje& to mortality as well as the 
other. But herein Courts of Equity do 
often interpoſe helpfully for them who 
ſeek not evaſion from payment, but only 


| ſecurity in paying, And of Infant-Execu- 


tors, and,. by occaſion thereof, of Intancy 


Jin Legators or Legatees, thus much. 


CHAP. 
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Of Legacies. 


© A Lthough thele be not recoverableſ 

" 2 at and by the Common Law, but! 
"= mot naturally at and by the Law Eccle-! 
if tattical 3: yet by Saits in Courts of Equity, | 
as the Chancery and Corrts of Requeſts, | 
they are often obtained , and of many 
. things touching them the Common Law 
| | taketh notice, and hath manifold occati- 
" ons ſo to do; We will therefore conſider 


38 thereabout theſe Parts or Points, fome 
8: whereof have been in part before touched 
4 upon other occalions. 
4k: * Whether any Legacy in certain, and ! 
; lying in prender, may be taken or had, | 
without the Executors afſent by the Les- ' 
gatce, or him to whom it is bequeathed, 


2M _— an Executor can or fafely may 
pay. deliver or affent to a Legacy. 
2 Whether one Executor alone may do it; 
and what if the Executor be an Infant, or | 


Woman-Covert. 
4. What ſhall amount to an Aﬀent of the | 
Executor, 


«2 Executor, 


| Executor, and what to AAS or Dif- 


ablement of aſſent. 

How a Leaſe or Chattel na} may be &, 
given to one for a time, with remainder to 
iaother ; > how nor, 


| - Wherean Aﬀent to the firſt, or one 6. 
part of the Bequeſt, ſhall imply or amount 
j to an Aﬀent for the reſidue. - 


Of the manner of Aﬀents, and therein 7, 


if of Afﬀents conditional. 


What manner of Intereft he in the Re- g, 


{ mainder of a Leaſe after the death of an- 


other hath-during the life of that other 3 

and whether he may diſpoſe of it during, 

that time, and how. : 
Whether this Remainder can be defeat- 9. 


| ed by any a& of the Neviſce for life, or by 
| the death of him in Remainder firſt, 


By what acts or accidents a Legacy may TW 


; | be {) feited or loſt, and therein of Revoca- 
I tion. death before, CFCs 


Whether the. Executors Aſent ſhall 75, 


Thave relation to the Teſiators death, and If the Exec. 


I ſhall make good a Grant before made by a5 ee 
I the Legatee. Legatec 


As tor rhe firſt, we have before ſhewed _— oa 


j the Aﬀent of the Executor to be neceſ{a- Common 


Law, per 


I:y betore any Legacy can be had, for that 5,;/,. 
) I Debs are firſt to be paid,and that the Exec. 37 Hs. 3% 


is 


The Office of © 
is to look toat his peril. But hereto add 
alittle out of M. Swinborne, a learned Ci- 
vilian, who faith, that in caſe any Goods 
bein the hands or cuſtody of F S, and the 
Owner doth bequeath them to him, then 
may he keep or retain them againſt thef 
will of the Kecutor, ſo as there be. other 
ſufficient Goods in the hands of the Exe-|| 
cutor for payment of all Debts : but though! 
thus (as it ſeems) it would ttand in the} 
Ecclefiattical Law. yet for that no pro- 
perty is transferred to the Legatee with- 
out the Executors atlent, theretore, doubt- 
leſs, the Executor may at the Common 
Law recover the thing withheld, or Da- 
mages to the value, againſt the Legatee 
detaining it. Another Caſe there is, 
wherein, as the learned Civilian faith, the 
Legatee may take to him the ching be-. 
queathed lying in prender, viz. Horſe, | 
other Beaſt, or piece of Plate, or other like 
thing known, and in being 3 and that is, 
where the Teſtator doth expreſly ſo ap- 
point by his Will. But herein, doubtleſs, the 
Common Law, at and by which Debts are 
recoverable againſt Executors, will oppoſe | 
the Law Spirituzl: for elſe by ſuch ap 
pointment the Teſiator might cauſe all his 
Goods to be taken by Legatees, and that 


none 


an Executor. 

! none ſhould remain to pay Debts. Yet if 
there be other Goods beſides ſufficient for 
yment of Debts : then indeed I ſee not 
how the Executor can hinder ſuch taking, 
without violating his Oath taken for per- 
| formance of the Will. If any fay, that 
| it is allo a breach of Oath in the other 
; caſe > I fay, he obſerveth not that there 
that clauſe in the Will, being againſt the 
= Law, is void, and conſequently, there is 
'] a Nullity upon it, and it isas if no ſuch 
1 thing were in the Will, and fo the Oath 
extends not toit, And as a Chattel ſhall 
not be transferred to a Stranger without 
the Executor's affent ; ſo if the Deviſe 
be to the Executor himſelf till he ele& 
to take as Legatee, it ſhall be to him as 
| Executor , as appears by the ſirain and 
| Argument of two Caſes 'in Plowd. Com- 
| ment. And more lately in the Kings 
- Bench, the Point being divers days 
argued, was at laſt fo reſolved by three 

| Judges againſt one. And the reaſon of welchden & 

Coke at the Bar was very good, for —_— 

here the Executor ſuſtains two perſons, Tordh,Pert- 

viz. an” Executor and Legatee, -and ſo 32% 4. 

all one as where the Bequeſt is to another 3 Tris. 37 £4. 

J for, Quando duo jura concurrunt in und — fo 
3 perſona, equum eſt nt fi efſemt in Rug agreed. 
I ; 
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- As for the ſecond Point, it may have 
theſe two parts : Firſt, when the Execu- 
tor is able to give fuch aſſent- to'a Lega- 
Cy and ſecondly, when he may do it 
with fatety. As for the tixii, he is able be- 
fore Probate of the Will to affent-unto the 
Execution of a Legacy, as elſewhere is 
fhewed, and that alchough he be not of 
full age of one and twenty years : but it 
he be under. ſeventeen years ,; ſo as he 
is not able to take upon him. the Office of 
an Executor, and therefore Adminiſira- 
tion is during that time to be committed 
to tome other ; here his Aſent 1s not of | 
torce or effecual, as we find, in Prizce's | 
Caſe, to have been held in. the Caſe of | 
. Pagot and Gaſccin. AS for the ſecond part, ; 
till all Debts be payed, the Executor may 
not {ately conſent to put the Legatee into 
the Leaſe or Chattel deviſed ; no more 
than he may pay Mony bequeathed, it 
there be not ſufficient alſo to pay all 
Debts. Of theic things mote is faid elſe- 
where. Yet becauic the Reader. or he that 
detires direQtion in theſe Points,' will look 
tor them under this Tile, I thought not 
. good here to be altogether filent roaching 
them. | 
As tor the third Point, v.z. Whether Þ 
the Þ 


7 orclſe under 21, I doubt whether now 


an Executor_ $21 


the Aﬀent of one Executor, where there 


be many, be ſufficient z 1 ſee not how to 50S 5.If 
doubt: fince any one Executor may give ju 


away any Goods of the Teſtators. or re- the Excew- 
leaſe any Debts due to him, therefore (chants? 
mach more aflent 3 which is no more or outaffentof 
oreater work, in efteq, than an Attorn- wrote 4 
ment of one Leſſee upon a Grant ofa Re- = Debr, his 
verlion. And if there. want. to pay Debts, A 
he only who aſſented ſhall anſwer for it H48E.4.:4, 
of his own Goods, and not his Compa- gcc? ou 
nions. But if this Executor be either un- one ofthe 
der the age of ſeventeen years, or under gage. 


Coverture, viz. a Woman married, fuch zee affented 
in the Caſe 


| is not able to give a good Aﬀent to bind gf xtecrich 


the others, no nor themſelves, for then and Chopper. 


.9 Fa3cob, 


| thereby the Infant might draw a Debt UN. Roe. 57. tn 


on himſelf, and the Wite upon her Huf- Ban.Reg. C. 
band, by aſſenting to or paying of a Lega- 

cy, there not being ſufficient Goods to pay 

al Debts. But the Husbands Aﬀent is ſuf- 

ticient where the Wife is Executor 3 for 

his a&, whom ſhe hath choſen to be her 

Head, may prejudice as well her as him- 

ſelf yea, though ſhe were within Age, yet 

he being of full Age, his Aſent will ſtand 

good. But if he or another Executor in 

his own right be above 17 years cf age, 
his 


y 


Sez Co, LiF. 
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being Devi- 
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his Aſſent wilt be ſufficient at leaſt; except 
the cafe be pur, that there be Aſſets ſuffici- 
ent, which perhaps there may be materia], 

though not in the other. See niore kereof 
after in the Title of Women-covert and 
Infants Executors. 

As to the fourth Pomt: firft, there may 
be an Afent 'arid EleQion in;plied as well 
as expreſs : for if in the Deviſe or Bequeſt 
the Legatee be appointed to do fome act 
as mn reſpect of the Legacy and the Exe- 
cutor doth accept the performance there- 
of, this amounteth to an Afenr.- So if the 
Devite be to an Executor for the Edu- 
catich of fome Children, which he doth 


accordingly. educate, this makes an Ele- 


tion to have the thing by way of Lega- 
Cy , "and not as Executor , as appears 
by he Caſe of Paramour and Yardley, 
Pt:w4.543. So'if an Horſe be bequeath- 
ed, and one offering to buy him of the 
Extcucor himfelf, he dire&eth him to 
go and buy the Horſe of the Legatee, or 
if the "onda himfelf offer Mony to 
the Legatee for the Horſe-z this implieth 
an Aﬀent that it ſhoeld be the Lega 
by the Will : and ſo was it held in the Caſe 
between Low and Carter, where the De- 
viſce of a Term did” grant it to the Exe- 
CULOT 3 
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cutor and this Acceptance of a Grant from 
him was held to imply the'Exetutors A: 
ſent, thatic thould be his to grant.* But 1 
ſee not well how that ſhould be Law 
which in the later part of the LE. Dyer is 
found, viz. Where a" Term was deviſed to 
F $,and he was made Executoriandaftet 
the death of the Teftator entre@ ahd oc- 
cupted” the Lands 'a whole year without 
proving the Will, that this was an Elc&tion 

to Have it as Deviſee, and not as Executor. 
For,firft, he had good right to the Term as 
Executor before Probate, and” Q* might 
clearly in that right have taker'the'Pro- - 
firs, although it had not been devifed” or | 
bequeathed to him, and that / before any 
Will proved; Secondly, he cout not by 
right have it as Legatee,” without” Aﬀetit of 


himfelf ot ſome other as Executor; 'Thete- Tr. 37 Etix: 


fore this general Acteptation cart Yeter- HY 
mine 110 Ele&ion, as elſewhere is*hEId;* As queath it to 
for Diſ-afſent or Difab!ement to iffefc Yb 
if the Executur do once declare his Aﬀſtnt to baveit as 
that the Legatee ſhall have his Tegaty, he FE 
may then enter int0 it or take it, notwith- 
ſtanding the Ex&tutors CountertunT' or 
revocation of his Aﬀent after; ſo, on the 
othier de, I think," if he fully and exFteſ- 
ly deny” that the Ftodcy Nat take e x 
| F. c 
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he cannot after make a good Afﬀent 
thereunto, for that Election once made 
muſt ſtand peremptory, -be it Refuſal to 
aflent, or Aſſent. Yet. Quere of this, for 
that the Refuſal to aſſent may be checked 
by | Sentence or Dectee.. in the Spiritual 
Court or Court of. Equity, and fo an Af- 
ſent be enforced. But if the power of 
Afﬀenting, be legally loſt by the means a- 
forelaid, wiz. diſabled, I ſee not how any 

' legal Intereſt can be transferred by that 
compelled Aﬀent, howſoever decreed. 

Bo if the And what is faid of a Legacy bequeathed 
Executor to another, the fatne may. be underſtood 
Leaſe, his In caſe where the Bequeſt is to the Execu- 
"= is tor himſelf, and he makes his Eletion to 
Tr. 37 Eiiz. have it as Legatee, or as Executor. But 
conere Cale if where an Horle is bequeathed to A, the 
359. 7* Executor after the Teliator's death doth 
ride the Horſe, or uſe him in the Coach 

or in the Plough, 1 do not take this to 

be any ſuch Diſagreement to the Execu- 

tion of the Legacy, as that the Executor 

cannot after afſent to the Legatecs having 

thereof, no more (though it be ſomewhat 

more) than where a Drinking-Cup is be- 

queathed , and the Executor after the 
Teſtators death doth -uſe it to drink in : 

nay, if a Leaſe of Land be bequeathed to 4, 


and 


ax Executor. 


and the Executor continueth the Depa- 
ſturing of the Teſtators Cattel therein 3 
yet is not this any Diſagreement to the 
Execution of the Legacy. But if this Leaſe- 
Land were let out by the Teſtator from year 
to year, and the Executor diſchargeth 
the Tenant, and taketh i into his hands 
at the years end; this I conceive to be a 
Dif-afſenc to the Legacy : and fo alſo per- 
haps may his taking or diſtraining for any 
Rent thereupon due after the Teſtators 
death. Yet am I not reſolute that the Dit- 
aſſent i5 fo peremptory and unchangeable 
as the Aﬀent, remembring the. Caſc in K. 
Henry the eighth his time, where a Term 
being granted by a Leffſee conditionally, 
ſo as the Aſſent of the Leſſor could be had 
by ſuch a day 3 though the Leſfors Afent 
were at one time denied, yet might it be 
yielded at - another, fo 'as it were at any 
time before the day. But yet there it was 
held, that if no time of Afﬀent were limi- 
ted, then one expreſs Denial or Retufal 
would be peremptory, fo as the Refuſal 
were expreſſed to the party to whom the 
Aſſent was to be given otherwiſe, if it 
were but in ſpeech to or amongl[t Stran- 
gers, This and the former Caſe 19 Eliz. 
give the beſt light to this Point that 
Y 3 1 re- 
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I remember. Now for Diſablement' toe 
aſſent, tt was held in the forementioned 
Caſe of: Low and Carter, that where a 
Term is bequeathed to A, and after the 
Teſtators death the Executor takes a new 
Leaſe of the ſame Land tor more years in 
potſeiſion, or to begin; preſently z now 
by this was the Term left by the Teltator 
ſurrendred and drowned, ſo as it could 

not paſs to A by the Executor's Aﬀent 
after. 

As. to the fifth Point, viz. In what 
manner. a Leaſe for years or other Chatcel 
real may be bequeathed to one for a time, 
with” Remainder to another; it hath 
been heretofore much doubted, when a 
L caſe for years was bequeathed to one 
for. life, or for. fo many years as he 
ſhould live , whether the limiting of a 
Reinainder thereof after his deceaſe were 
of any validity in Law or not. And this 
doubt had this ground : Any State for 
life in the Judgment of Law is greater 
than any Term tor years : therefore when 
a Termer hath by his Will given his 
Tcrm or his Houſe or Land which he fo 
holdeth;for years to one for lite, or for fo 
many years as he thall live 3 this Teſiator 
and: Deviior hath notin the judgment of 


( 
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the Law any Eſtate remaining in him 3 
and therefore it was thought very hard 
for him to' give or limit a Remainder to 
another. Bat after many arguings and 
debatings, it was in the late Queens 
time reſolved, that fuch a Remainder was 
good ; and that if the firſt Deviſce. dicd 
betore the Term expired, that then he to 
whom the Remainder was hmited might 
e:iter and enjoy the relidue of the Term. 
As for the giving of part of the years 
to one, and the relidue to the cther 3 
Vi. if the Term being twenty years, tie 
Leſſee bequeatlied tet1 -thereof to his 
Wife, and the Remainder to his Daugh- 
ter; of this no doubt ever was but that 
it was good : for that after the firſt State 
limited, there remained a farther Term, 
V!Y, ten years more in the Deviſor. where- 
of he had power to diſpofe 3 whereas in 
the other Caſe, after the Term limited 
to one for life, there remained but a pot- 
libility that this life thould not take up 
the whole Term. But now, put we the 
cale a third way, wiz. that the Termer 
deviſeth or bequeatheth the thing in 
Leaſe to one Child in tail, with Remain- 
der to another, and dieth, and the f;r{t 
entreth and dieth without ifſue 3 now 
Y 4 whe- 
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whether ſhall the next in Remainder or 
the Executor of him ſo dying have the 
Term relidue? And this Caſe came in que- 
{tion and was adjudged about the middle 
of King Fobn his Reign in the Exche- 
quer : for there, Maſter Hamond holding 
by Leaſe for years from the Crown the 
Mannor of Akers in Kent, deviſed the ſame 
by his Will to -ilexeander Hamond, his el- 
delt Son, and the Heirs-males of his body, 


' with Remainder to Ralph Hamend another 


Both Alex- 
ander and 
R «pb were 
Ex-cutors 3 
bur thar 
makcs no 


didercnce. 


in the Exchequer, found a ſpecial Ver- 


Son, in like manner, and the like Remain- 
der to Thomas Hamond,and made the faid 
Alexander Executor, who after his Fa- 
thers deceaſe elected to take as Legatee, 
and after Ralph Hamond died, leaving Iflue 
male, and making his Wife Executrix : 
Alexander, not having Iſlue male grant- 
ed the whole Terni by Deed to B and C 
for the behoof of himſelf and his Wife 
during their lives, and after to the uſe of 
his youngeſt Daughter, whom Sir Rober: 
Lewkenor married. Then Alexander dying 
without Iſſue male, the Wife and Execu- 
trix of Ralph Hamond entred, claiming 
the Term, and being kept out, fealed a 
Leafe ; whereupon an Eje#. firme was 
brought, and a Jury appearing at the Bar 


dic 


an Executor. 


{ dict in effet wr ſupra. And in argument 
of this Caſe, firſt the main Queſtion was, 


whether the Caſe were all one in Law 


| with the former, where a Term was devi- 
| ſed to one for life, with Remainder over, 
| ſoas by the death of Alexander Hamond 
without Iſſue male the Term ſhould go 
2 to the next in Remainder, as in the other 
:] Caſe, by thedeath of the Deviſce tor life, 
3 dying within the Term,” it ſhould do? 


And: on the Plaiutifls part it was urged 


' fo be all one, fo that by virtue of the 


Bequeſts ſupra, Alexander had an Eſtate 
to him and his Executors only ſo long 
a3 there ſhould be Heirs-males of his bo- 
dyz and he dying without ſuch Iſſue, 
the Term remained to the Executors of 
Ralph, who had the Remainder in like 
manner.and left Iſſue male.,which Kill lived, 
and fo that State of Ralph yet had con- 
tinuance.For it was admitted by the Coun- 
{el on that fide, that the Term could not 
£0 to the Iſſue male- of Ralph according 
to the words and intent of the Will, ſince 
it was impoſhble to make a Term to de- 
ſcend without an Ac of Parliament. 


" This therefore they faid the Law ſhould 


work, which was neareſt to the intent, 
Viz, that after Alexanders death it ſhould 
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o firſt to his Executors and-- Aſhgns, 

long as Hue male of his body doth 
continue 3 and for want of ſuch Iſſve, 
then to Ra/ph, his Executars and Aſgns, 
ſo. long as his Ifſue male ſhould Jaſt : and F 
therefore in this caſe, the Ifge. male of 
HAlexaxder failing, the Executor of Ralph, Þ 
whoſe Iſſue male faileth not, ſhould en- z 
joy the Term 3 and fo Judgment ought to | 
be given for the Plaintiff being Leſſee | 
of that Executor.. On the: ather tide it | 
was faid by. the Defendants Council, that 
this Caſe differerh much frum the other 
Caſe, where the Term or Land held by 
Leaſe is given but for life to the tir(i, 
with Remainder to another 3 which Caſe, 
235 having been often reſolved, was clear- 
ly admitted to be good Law ; for in that 
Cale the intent of the Teſfiator might and | 
did take effe&. But in this.Caſe, if the | 
Land thould go to the Executors and 
Aihgns cf Rafph Hammod, it muſt go 
—_— the intent of the Teliator, whoſe 
mind and will, was, as it appears by his 
word, that it ſhould go. only to. the I{- 
ſue male of one Son after another, and 
not to any Executors. Now then, lince 
this intent WAS ſo contrary to the Rules 
of Law; that it could not take effect , 


hoe 


en Executor, gl 
therefore” it mutt be void, and fo all the 
th F words of Heirs-male ttanding void, the 
ae, # Will is to be conlirued as a fole and ab+ 
5, Þ folate Gift and. Bequelt to rhe faid Alex. 
na Þ and contequemtly che Term m:ift go to — 
| his Executors and Atſigns. And for this vel Holbord 
7} Point, reſemblance was made. to a ( aſe rags 
1N- © reſolved in the Kings Bench3 where and ir. 29. 
'O | a Leaſe was made by Indenture to A, © "Gude 
©<T 7 Habend. to A,.B andC tor cheir lives: 
it JF now becauſe: B and C could take nothing, 
al F it was relolved that 4 thould not have it 
X | for their lives, but tor his own only. 
)Y Þ This Cafe: was-faid to come very cloſe in 
i Þ reaſon to the Caſe in queſiion : For as 
"> | here the intent of the Leaſe was that B 
- | and C ſhould ibe eliated tor their lives, 
Ct F; and, fince that could not be: therefore 
1 |7 the naming of them ſhould -be utterly 
© 7 void, and as if they had nat at all been 
| named, and their Lives ſhall: not ſtand 
| as a meaſure for 'the Etiate of'' 4; foin 
* F the other Cafe the intent: of the Will be- 
 F ing, that the Leaſe 'or Land'leafed thould. 
' F £0 to the Heirs-males- of: the + budy, tiſt 
of Alexander, and after: of: Ralph, tmce 
this cannot be, therefore the” words and 
[3 name of Heirs-males ſhould: ſtand for a 
: mere. Blank and Cypher ,: and not to 
| INCea* 
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meaſure out any State to the -laid Alexan- 
der and Ralph,and their Executors and Af 
figns. Allo it was ſaid on the Defendants 
part, that an Eſtate for life in "the judg; 
ment of Law is of ſo ſhort and uncertain 
continuance, that if 4 make a Leafe to 
B for his life, and after makes a Leaſe © 
the fame Land to C for years, now haul : 
not this later Leaſe be void abſolutely | 
for any part of the Term, but ſhall ſtand » 
in expeRation of the death of B, and, 
as ſoon as he dieth, ſhall take effe&t im- 
mediately : whereas if the Leaſe to B 
had been for ten years, or any like Term, 
then the Leaſe to C ſhould have been 
void for ſo many years of his Term. Thus 
it appears that a State for life is very 
momentary in the judgment of Law, and f 
not reputed of any certain continuance ' 
ſo much as for a day. But it is other- } 
wiſe of an Eſtate-tail, ſo that if 4, ha- 
ving given Land to B in tail, doth after 
(without Indenture which makes an Eſto- 
ple.) make a Leaſe to C for 21 years, and 
then B dieth | without Ifſue during the ' 
Term, yet ſhall not the Leaſe take effect, | 
becauſe -it - was utterly void at the firſt | 
making. For. an Efſtate-tail , being a | 
_ of Inheritance, may in the intend- * 


ment 


an Executor. 


ment and judgment of Law have con- 
tinuance for ever, as appears both by the 


Caſe of Adams and Lambert, where it is -* 


held within the Statute of Chanteries, 


inF which ſpeaks of Gifts to have continu- 


ance for ever. Therefore a Reverſion 


} upon an Eſtate-tail is no Aſſets, nor gi- 
& veth cauſe of Receipt 3 otherwiſe in all 
4 theſe Caſes it is touching a Reverſion ex+ 


pectant upon a State for life. Again, it 


| was faid by the Defendants Counci), that 
an Eſtate may be limited to 4 and his 


Heirs during the life of B, with Remainder 
to C, as in Chudley's Caſe was reſolved ; 


{ but if Land be given to 4 and his Heirs 
| fo long as B ſhall have Heirs of his body 
; or Heirs-males, with remainder, over to 
2 C, this Remainder is utterly void. So as 
| there is in the judgment of Law a great 


difference between the largeneſs .and con-' 
tinuance of an Eſtate-tail, and of an E- 
ſtate for life.. And if ( which is worth 
the obſerving) a Fee-fimple cannot afford 
a Remainder to be drawn out of it aſter 
ſuch a Gift to one and his Heirs, during 
the continuance of an Eftate-tail, or of 
the. meaſure thereof. much leſs 'can a 


> Term yield ſuch large thongs to be cut 
b out of it, as a Remainder after an 


Eſtate 


2*H.DyF.7. is all one.'* And in this Caſt the Remain- 


 Tovery. 
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Eftate to one fo long-as he ſhall have| 
Heirs of 'his- body, or Heirs-rmales, which 


der-was held void by Bal#win and S belly 
though Englefield were of contrary opinif 
On, as the Lord Dyer {heweth. Fartherſ 
it was faid; that if ach a Conveyance by 
Will ſhould ſtand good, it would raiſe af 
Perpetuity, Hot to be cut off by any Re | 


- But whereas the Cafe of Hiknmond hath | 
been. related | before, ſo as by way of ad- 
Mittance” it 'was argued as a Gitt and Be- 
queſt to Mexanider Hamond 3nd the Heirs: 
males of his body, with Remainder in like 
Manner'to' Ralph ; the truth of the Caſe 
was, that'-the- words of the Will were 
only © to' —_— and. tis Heirs-males, } 
(not fpeak 9 of his body ) and fo to * 
Ralph 3' which; as was urged by the De- 
fendants' \Coitct, made” the Caſe ſtron- 
lth nft the Plaintifs ;* ' for admit 
t+ the fortner way Alexander ſhould 
have had but 4 State detetrhinable upon 
the -contiuance' of ' his Uſiie-itales , yet | 
Rere'not-lh; fince the reaſon why i in Wills, 
fack a Device btihg mage; the aw ſhould 
ſupply the* words ( of bis body ) is "orily 
G make an*Eftite-tatl to the Hltes male, 


ac” 


" &d7 + 
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according to the Tefiarors intent; Now! 
in this' caſe of: a Term for years ſo by: 
queathed ', no Eſtate-taik could poffibly: 


7 


| be, though theſe words'| hadibeen in th 
inf will ; and therefore ' the! motive to the: 
af} Law failing, no ſuch ſupply-will be made 
17 by the Law; fince it would be: to no pate 
af? poſe: conſequently 5 here was neithes/ 
& {7 State-tail, * nor Ifſues or Heirsamales 6Þ 


the body ,' ono whoſe: continnance- tHis 
State of Alexander ſhould beidetermine” 
ble. Thetefore it was n-abſolite” alt 
total Bequeſt-of the Term-to #lernanti 


rs: # for ever; 472-10 long'as the Term ſhould 
| continae5 foras a Bequeſt to one for &ver 


| is as muchas a Bequeſt him and” his: 


Heirs 3-fo a: Bequeſt to-0ne--and his Hex? 
7 is2s much aSif it had beere ro him for Co 


ver, +7 7 ONCE [CF eVIRL DST 261 } 41D 
- And'this'Caſe, after fix! Argurmiens 67 
each lide'at 'the Bar,-(f # 1-much mid 
take not ) was upon argument -by tit 
Barons adjudged for the Defendant by 
the Lord Chief-Baron'- Tanfield and Mw 
Baron © ' Brozsley \ Mr.” Baron Denhand. 
(who- otfy heard, as as T take-it, one At 
gument' ot- each fide, ''friade of purpold 
in reſpect -of his coming; into his _ 
after 'the- former Arguments )' betng/” 

ESE» - 
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the contrary Opinion : and the Judg- 
ment proceeded upon the Point formerly 
touched, that, as this Caſe was, the ſtate 
of Alexander did not end by his death, 
and 1emain to the Executors of Ralph. 
Other Points were ftirred, which will be 
touched upon in other Divitions after, in 
this Chapter. It will be obſerved that I 
do more fully expreſs reaſons. and points 
enforced on the Defendants part than 
on the Plaintiffs, wherefore let theſe two 
reaſons be accepted. Firlt, that I better 
could relate that than the other, being the 
firſt. who argued: for the Defendant, and 
hearing little of that which was by others 
ſaid on cither fide after, nor hearing the 
Courts 3 nec ad hoc condutius, nec pedi- 
bas forts. ' Secondly, the labour did lie 
on the Defendants part, to prove that this 
Caſe differeth from the Common Caſe of 
Deviſe to one for life, with Remainder to 
another. bg 

We are now come to the ſixth Point, 
VIS. that where Houſe or Land held by 
Leaſe, or the Profits thereof; or the Leaſe = 
or Term it ſelf, ; which in a Will-makes no 
difference, is bequeathed to. 4 for life, 
or for ſome part of the Term, with the 
Remainder to B,. and the et” aſ- 
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ſets that 4A ſhall enjoy his Bequeſt 


2 6 Co. lib, 


whether this ſhall enure ro B alſo, fince ro. f. 47. 


without the Executors Afſent no Legacy 
can take effeft. . And it hath been reſol- 
ved that this Aſent hall be effeQtual as 
well to all the Remainders as to the firſt 
Eſtate : and fo, according to former relo- 
Jutions, it was admitted in Hamond's Caſe, 
that Alexander his Aﬀent 'to take as Le- 
gatee ſuthced ( if the Bequeſi had been 
good) for the Remainder to Ralph and 
'others. And the,reaſun of this doubtleſs 
is, becauſe here the particular Eftate and 
the Remainder are all but one Eſtate in 
Law 3 they make but one degree in a Writ 
of Entry, nor ſhall have but one year and 
a day to enter for Mortmam, And an At- 
tornment to the Grantee of a Rent or Re- 
verlion for life with Remainder over doth 
enure alſo to the Remainder, which be- 
ing Aſent hath much affinity ro that of 
the Executor , each tending to perfect 
the Grant of another Man, Now then, 
whereas it was urged in Hamond*s Cale, 
that the State Jimited to Ralph ſhould take 
effe&,not as a Remainder, but as a new E- 
ſtate to commenee faturely, viz. when A- 
lex. ſhould be dead without Iſſue male * if 
it could be admitted to be -_ then could 


not 


£) 
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not the Aﬀent of- the fi{t State to Alex- 
ander have enured to this, fince to R in 
Remainder it worketh as being one State 
with the firſt, which reaſon nuuſt fail 
the other way. This difterence between a - 
Remainder and new Eſtate future brings 
to iny mind the Caſe of a Rent by way of 
new Creation, granted by C out of Land 
to A tor life, or in tail, with Remainder 
to B. _In like manner it hath probably 
been held, although this Limitation to 
B cannot be good by way of Remainder, 
becauſe C had no Eſtate in the Rent re- 
maining with him when he made the 
Grant. to A ; yet ſhould it be good by 
way of anew Grant and Creation to com- 

mence tyturely. But this doubtleſs can- 
not fo be but with a difference. For if 
the Grant were by Indenture between C 
on the one part, and 4 only on the other 
part, now B, being no party to the Deed, 
can take nothing by it, except by way of 
Remainder, but if he were party to the In- 
denture 3 or if the Grant were by Deed- 
poll, to. which all Men, are alike parties, 
then It haply may enure. .25.a future Grant 


to B, This is not Perot 


Now as the ors Aﬀent to one 
cannot cnure to another, though of the 
fame 


an Executor. 
ſame thing, except by way of Remiin- 
der 3 ſo neither. can it any way where. the 
things- are not the fame,» except in vety 
ſpecial Cafes. As if a Termer bequeath/a 
Rent to 4; and the Land'it ſelf to By :the 
Executors ' Aﬀent that 4 {ſhould have the 
Rent is no Afent thaticB! ſhould have-the 
Land :-: Yet! I think the' Aﬀent that B 
ſhould have" the Land doth:imply che Af: 
ſent that A ſhould have the Rent. I::Þox 


| that the:Reſiraint impoſed: by the” Law 


againſt-the-paſſing.of x Chatte] by arWll 
without 'the 'Executots ? Aﬀent being? out 
of reſpe&ti to the payment of the Teſta 
tors 'Debts;: -tiow if the>Land ſhall pits 
to B, it"is no more avattable to the'/Tes 
ſtators Debts that it ' paſs diſcharged>of 
the Rent, ' than charged.- '2;" Since the 
Gift and Bequeſt was of 'the Land charged 
with the Rent; therefore” if this Bequeſi 
ſhall tak&@effeR, it ſhall carry: the Land 
according;:to-the 'Teftators intent, Wit. 
with this Charge upon'-itz for what»ulle 


| doth the Execator- in this}! but afſent that 


the Will of the Teſtatof herein doth/Raud 
and take effe&t 2 and' conſequently. 'B 
muſt "take: the  Term':atcordirig to the 


| Will, ant not n any differerit or contrary 


Z 2 Next 
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Next we are to conlider of the manner 
of Aﬀents by Executors, which hath ſome 
aftnity with the fourth Point. - But here 
we ſhall conſider only of Aﬀents condi- 
tional. Now to this purpoſe we will caſt 
Our eyes upon two ſorts of conditions, wit. 
precedent, and ſubſequent. As for the for- 
mer, an Executor may to a Legatee abſo- 
lately give Aﬀent upon a Condition pre- 
cedent, as thus: I am content, that it you 
can 'get and bring in to me ſuch a Bond 


' wherein the Teſtator ſtood bound to F 


S, that then you enter upon;the:Term, or 
take the Com or Cattel- to you bequeath- 
ed. So of other like Conditions which 
may precede the Aﬀent : as, If you can get 
the Aﬀent of my Executor, or, If you will 


. pay the Arzerages; of Rent to the Leflor 


behind at the Teſtators death; ox; If you 
will pay the wages already due to the Ser- 
vants attending about the Cactel or Corn 
to.you bequeathed. In this caſe, if the Con- 


dition be not performed, there is. no Af 


ſent, and therefore the conditioning in this 
manner is good. But if it be 'on a Conditi- 
on ſubſequent as thus, I do agzee-that you 
ſhall have the thing bequeathed to you, 
provided that; you ſhall pay fo; much year- 
Jy to me,or to ſuch a Creditor of the Telta- 


OT 3 | 
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tor 3 now the Legatee entring into or ta- 
king the thing bequeathed, ſhall not loſe it 
again by failing to perform the Condicion 
afterwards3 for the Executor by his Aſent 
cannot make that Legacy conditional 
which the Teſtator gave abſolutely, no 
more than he can make the Bequeli to be 
abſolute which the Teftator gave condi- 
tionally, except by a Releaſe made of the 
Condition. As in other things, ſo in this, 
the Executors Aﬀent is like to the \At- 
tornment of a Leſlxe, which cannot be up- 
on a Condition ſubſequent , where the 
Grant is abſolute or without cougition, 
though yet he may to his Attornment pre- 
fx a Condition precedent. 

In the eighth place we are, touching the 
Bequeſt of Leaſes or Chattels real, to 
conlider what manner of Intere:i one to 
whom a Remainder of a Term aitcr the 
death of another is limited hath, and wie 
ther he may grant the ſame or ciipoſe 
thereof .during the life of the trfi. And as 
to that it is clear that he hath but a p {- 
{ibility of Remainder , for that poitibly 
the whole Term may be ſpent in the lite 
of the tirſt, to whom during his or her 
life it is bequeathed : now a me pol- 
Gbility is not grantable. Theretore was 
L 3 ie 
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it + reſolved :.in;'the; late Queens time, 
granted or fold 


time -of the firft, that this Grant was ut- 
terly void , becaiiſe a pothbility cannot 
be granted. But whereas ſome opinion 
in -that Caſe was delivered, that this Poſ- 
fibilicy could not be releafed, no - more 
than granted 3. it hath ſince been refol- 
ved.that he in the Remainder, by his Deed 
of Grant or Releaſe of the Deviſce for life, 
may: make his Eftate, which before was 
determinable- by his death, to be now ab- 
ſolnte, fo as it ſhall continue ro his Execu- 
tors, Adminiſtrators and Aﬀigns, after 
his death during the whole Term. Tt 
may be that what was conceived, in the 
ſaid Caſe of Falſey, negatively of- the 
validity of a Releate by him in the Re- 
mainder, might be meant, or perhaps ex- 
preſſed of a Releaſe to him in the Rever- 
fion : but ſurely ( methinks ) though he 
could not ſurrender, yet his Releaſe or 
Defeafance to him in Reverſion or Re- 
mainder, having the Free-hold or Inheri- 
rance, ſhould diflolve or defiroy this 
Term reſidue after the death of the De- 
viſee for life, ſo as there the Free-hold 
ſhould be diſcharged thereof; But Quz-+ 


re, 


an FExecutor. 


rc, for 1 havenot known this in queſtion. 
As for the other Point of Ful/ey's Cate, 
it was in the ſaid later Cafe of Lamper 
confirmed and admitted for good Law , 
VIL, that this Pothbility of Remainder 
cound not be aliened nor conveyed to a 
Stranger. 

Now we are come to the ninth Point, 
ViL. to examine whether any act of the 
Deviſee for life can frulirate or defeat 
him in the Remainder of the Term, and 
whether the a&-of God, wiz. by the 
death of him m the Remainder before the 
hrit Deviſee for life, {hall defeat it. As 
to the firſt, it hath: divers times been re- 
ſolved, that no Grant made by the tit 
Man can cut cff or defeat the ſecond. 
though formerly it were held otherwile : 
but according to the late Reſolution was 
It alſo held or admitted by all in the faid 
Caſe of Hammond, where was ſuch a Grant. 
And as this cannot- be done by any direct 
Grant or Alienation, no more can it by 
an indirect or implyed , as by takine 
of a new Leaſe, which is a Surrender +:1 
Law of the old Leafe, no more than: ! 
an expreſs Surrender 3 nor doubtl: ts by 
Outlawry, whereby the Term of the 1. 
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Welckden 
& Elk. «bi 
Jeprs. But 
there the 
Point vvas 
never qUE» 
tioned, 
though ſuch 
d-ath vyas 
there. 


The Office of 
if we put the Caſe farther, of Waſi com- 
mitted by the Tenant for life, or breach 
of Condition by not payment of the Rent, 
or otherwiſe; theſe for the whole in the 
later Cafe, and for the part waſted in the 
former, do ſo deſiroy the Leaſe, and 
put the Reverltion in ſtatu quo prizs, as 
that all Remainders muſt needs fail : fo 
ot a Feoffment, or other like Forfeiture 
by Fine. As for the death of him in Re- 
mainder, it was urged in the Caſe of Ha- 


0x4, that fince it was but a meer Pol- 


fibility, if it could not take effe&t, and 


become an Eſtate in the life of him to 


whom it was limited, it could not ſettle 
in his Executor : and to that purpoſe 
were Cited the Caſe of the ReQor of 
Chedington, and more expreſly as reſol- 
ved in the Point the Caſe of Price and At- 
»nore. But the Court reſolved, ( and found 
former Reſolutions in other Courts that 
way) that the death of him in Remainder 
did not hinder, but that it may ſettle as 
well in the Executors upon the death of 
the Deviſee, as it ſhould have done in 
himſelf, if he had over-lived the firſt De- 
viſce for life. If the Leſſor enter and levy 
a Fine, and the Deviſee for life enter not, 


nor claims in 5 years 3 he in the Remain- 
der 
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der may enter, as having a Right futurely 
accrued. 

In the laſt place we intermedled only 
with Leaſes bequeathed, wherein yet is to 
be underſiood, that what thereof is ſpo- 
ken is to be extended to and underſtood 
of all other Chattels real, as Wardſhip of 
Body and Lands, Eſtates by Extent upon 
Statutes or Judgments, Terms otherwiſe 
than by Leaſe, in Fairs, Markets, Rents, 
Annuities, Commons, Advowlons, and 
Other Profits 3 yea, @ne ſingle next Avoi- 
dance of a Church. Now we come to con- 
fider of Bequeſts perſonal principally, _ if 
not only; viz. how ſuch may be forfeited, 
loſt, or revoked. Firſt, then, we will con- _ _ 
ſider of the aQs of the Legatee 3 ſecond- cation and 
ly, of the as of God 3 Thirdly, of the —=_=_ 
atts of the Teſiator. The Legatee, as 
from the Civilians I learn, may forfeit his 
Legacy by his miſcarriage towards the 
Will : as if he uſe means to have it con- | nc wah 
cealed and kept from being known, and 353. Execpe 
conſequently proved. So if he excuſe it & Tur 0 
of Fallity. So, again, if he deface or excuſe it. ' 
deſtroy the Will. Alſo, if being by the 
Will appointed to be Tutor or Educator 
of a Child, he refuſeth ſo to be. So faith 
| Maſter Swinborn : but Sylveſter Prierims 
ſeems 


The Office of 
ſeetns. to me oppoſite in that where he 
faith, S; legatum fuerit al:quid ea con- 
ditione nt factas aliquid, tale legatum non 
eſt conditionale, ſed modale , {0 as he takes 
away the force of a Condition from words 
conditional , whereas the other with- 
out words conditional raifeth a Condi- 
tion implyed. Laſtly, it the Legatee 
preſume too far upon the tirength of 
the Bequeſt to him, ſo as he taketh the 
thing bequeathed without. the conſent 
of the Executor, thus alſo doth he for- 
feit his Legacy, faith Maſter Swjvborn, 
unleſs the Teſtator did will and appoint 
he ſhould ſo do. The falling into en- 
mity with the Teftator will be conli- 
.. dered of more fitly, as I take it, among 
' the Ads of the Teſtater. In the next 
' place, let us ſee what Acts of God ſhall 
cauſe a Legacy not to take effect. Firlt 
thus, If the Legatee die before the Te- 
ſtator, this Legacy is loſt, and his Execu- 


tor thall not have it. So alſo, faith Maſter 


- Swinhorn, if it be appointed to be paid 


" - after the death of the Executor, and-the 


Legatee dieth before the Executor, it is 
toft. And fo alfo it he die before the Con- 
dition performed, faith he. | Let us come 
now to time of payment, 'and Death 

betore 
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before 'it.' If there be a day certain Ji- 774 Bro. 
mited for payment, and the Legatee die and 20 
before that day, his Executor ſhall have Thven was 
the Legacy contrariwiſe , if the pay- of payment, 
ment were limited to be made when the * pr 
Legatee ſhould be married: but if it were before the 
only expreſſed to be towards the Marri- pft5 bis. 
age of the Legatee, and ſhe die before ſhall hare it 
Marriage, her Executor -ſhall have it, 142724 7: 
faith Swinborn. Now put the caſe that 3 E:.D. 5s, 
a Legacy is bequeathed to B, to be paid ch 
when he ſhall be-five and "twenty years : 
old, and B dieth before that ages it 

{hall now be paid to the Executor, and 

that preſently, without ſtaying till B 

fhould have been of that age, faith Prie- ny Pons 
rits. Nay, faith Swinhorn, if the words ding RR 
of the Will be fo, viz. when he ſhall vide Dy.ub3 
come to ſuch an age, then if he die be- Fm 
fore, his Executors ſhall not have it at yaa J"* 
all : but if the Bequeſt be general, and A 
farther it is added in the Will, that the 

Teſtator would have that Legacy paid 

the Legatee at ſuch an age, there, though 

he die before ſuch an age, yet his Exe- 

cutors ſhall have the ſum bequeathed, 

The difference may ſeem very nice, yet 


haply it wants not ſome probable co- , ... 


. 


lour of reaſon. Now laſtly, let us come Teftator, 
to 


. 
OECOWO RON RO RT Toe oo BR ET ear rn” Wray. PII or" 


a Io A os 9 


- On,» 


The Office of 

to the Teſtators own as, who clearly 
hath power to revoke or countermand a- 
_ ny Legacy, though he revoke not the reſt 
of the Will. here firſt of Revocation 
preſumed. If there fall out graves inim- 
citie inter Legantem & Legatarium, Leg a- 
tum caducum efficitur, (aith the Summilt 3 
ſed non propter leves, faith he: & ſi gra- 
wes, fi tamen redeant ad amicitiam, redin- 
tegratur Lepatum. That is, by grievous 
Enmity after aritmg, and never reconciled 
* between the Teſtator and Legatee, the Le- 
gacy is diſſolved > otherwiſe of a light 
| breach or falling out, though it continue 
until the death of the Teſtator. This I 
conceive to be rather fit for this place,as an 
act of the Teſtator, than to be reckoned or 
regiltred amongſt the Acts or Forfeitures 
of the Legatee 3 for that it is not by the 
Summuiſi made material, or any point of 
difference, whether the Legatee gave juli 
cauſe of offence, or that the Teſtator un- 
juſtly conceived diſpleaſure, and ſo grew 
into cauſlleſs enmity. Therefore alſo do I 
hold it of the nature of a Revocation im- 
plied or preſumed ; for that although no 
Revocation be made, yet ſince the Teſia- 
tor hath ceaſed to bear good will to the 


Legatee,he cannot be intended to will him 
good, 


'an Exceutor. 


good, nor conſequently to be of the fame 
mind touching the benefiting of him,as he 
was when he made his Will. Yet here a- 
gain It 15 worth the confideration, whe- 
ther the circumſtance following may-not 
make a difference in the caſe, thus z That 
where the Teſtator dieth ſhortly after the 
breach and enniity grown, and before: he 
come to the place where his Willis, or at 
leaſt to opportunity of peruſing and re- 
forming - the ſame, there this very altera- 
tion of afﬀfeRion ſhould' make an alterati- 
on in the Will, and a Revocation of the 
amicable Bequeft. But where he livin. 

a good _ -after, and coming wht 
place where his Will was, and ſpecially 
if he do. again peruſe it , | he yet doth 
not croſs nor expunge. that Bequeſt, here 
it may he preſumed that either his enmis 
ty ceaſed, or that ſo far as to continue this 
Bequeſt, . the Charity or other motives in- 
ducing; hira' to make it- ſtood unvaniſh- 
ed and not extinguiſhed by this breach 
of former Amiry. For as the continus 
ance of time and opportunity after the 
making,-of a verbal or nuncupative Will; 
without - reducing it to- writing , -attd 
cauling it to be atteſted by Witneſles; 
though the TeRator live divers years 
| after, 


The Office of 
after, doth ſtxongly argue his intent not 
to continue, that what was done in an 
extremity fhould ſtand as his' Will : fo, 
on the contrary, the permitting of. a Be- 
queſt exprefled in a written Will to con- 
tinue without any crofling, blotting or de- 
facing, may argue, - againſt contrary pre- 
ſumption , the Teſiators mind-, © that it 
thould continue as-: part of his Will. But 
now: let us confader of more expreſs Re- 
_ vocation, and 'to:that purpoſe will I re- 
late a: late Decree: in : the Chancery,! made 
by the Lord Keeper, according to'the 0- 
injon of the Mafter of the;'Rolls, three 

tidges, and two Doctors, Maſters of the 
Court , between- Robert. Eyre and Wil- 
liam Eyre Complainants, and Heſter, late 
Wite of Chriſtopher Eyre their :Brother, 
and: now. Wife of ' Sir Francs IWortley, 
—_— Thus: was by Caſe. "i The 

& Chriftopher Eyre, 15 Facdbi, by his 
hf: Will . Teſtament giveth and be- 
queatheth tothe. )ſaid Robert "Eyre his 
Brother an hundred” pounds; 'and: to 'the 
faid 2/ill;am his : Brother a' thoufand 
pounds, and gives to the faid 'Heſfter his 
Wife all:the-refidue of his Eftate, and 
makes and ordains ' the ſaid Heer his 
fole and. only Executrix, faving, for the 
cES43.0 PEr - 
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performance of his Will, he oxders Robert 
Eyre and IWilliam Eyre , his ſaid Bro- 
thers, and intreats them to joyn as Exe- 
cutors in truſt with his Wife, for the 
better performance of this his laft Will. 
Afterwards, Fay. 5. 1624. being flick of 
the Sickneſs, whereof he died, he was 
moved by Maſter Damport aud Maſtex 
Stone to ſettle his Eſtate : to which mo- 
tion he yielded: ' and Maſter Gem and 
Maſter Damport did demand of. the faid 
Chriſtepher what Friend he thought fit- 
teſt to be his Executor, and to whom he 
would commit : the. caxe of . diſcharging 
his Funeral , and performing. his Will, 
whether he truſted any perſon more than 
his Wife to be his Executor, To whom 


he anſwered, That his Wife was the fit= 


teſt perſon for that purpoſe, .and. there- 
fore ſhould he his ſole Executrix, And 
then the Tefiator was. moyed by Maſter 
Stone to give and bequeath Legacies to 
his Father, to his- Brethren, and. to his 
Kindred : whercupon he apſyyered "1 
would give or. leave them nothyngÞ. Ar 

being farther. put in mind, tq xemember 
his Friends __ .athers, gave, As 5 - nea- 
thed to Lione] Atwood, his. God-Child, 
| cventy or .chipty ſhillings, And, being 


there- 
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thereupon moved by his Wite to give his 
ſaid God-Son more, or a greater Legacy, 
or the like in effect, he ſaid, Thou knoweſt 
not what thou doeſt, do not wrong thy 
ſelf; twenty ſhillings or thirty ſhillings 


'is mony in a poor bodies Purſe, or the 


like in effect : and the reſt he left to his 
Wifes diſcretion or © diſpotition. And 
the faid Teſtator did ſpeak the words a- 
foreſaid, or the like in effet, Animo te- 
ftandi & ultimam V, lara declarandi, 
as the Witneſſes then preſent did con- 
ceive. 

This Will was proved by the Oath of 
the ſaid Heſter, and this Codicil being 
pleaded as a Revocation of the ſaid Be- 

ueſt, the ſaid Maſter of the Rolls, 
Judges and DoQors, were by the Lord 

eeper and the Order of the Court de- 
fired to reduce the matter upon the Will 
and Codicil into a Cafe, and to certitie 
their opinions, whether the" ſaid Codicil 
were a' Revocation of the Legacies given 


| fo the Plaintiffs, or not. And they, after 


Council heard at ſeveral times, viz. both 
Common Lawyers and Civilians, and ma- 
ny deg in conference together, did 

reſg] ve with one unanimous con- 


hm,” that A the _ to- the Plaintiffs | 


given | 


4n Executor 


given were not by the ſaid Codicil revo- 
ked, and fo certified under their hands. 
Upon reading whereof Nowember 25,De- 
cree being reſolved to be made, if cauſe 
were not {hewen to the contrary Novem. 
27 3 on which day the Defendants Coun- 
cil, before the Lord Keeper, in the pre- 
ſence of the Maſjer of the Rolls and the 
laid three Judges, and Sir Fobn Heyward, 
alledging what they could in fizy of the 
ſa'd Decree z it was by a gengral concur- 
rence of opinion detreed, that the Lega- 
cies given to the ſaid Plaintiffs ſhould be 
to them payed on our Lady-even, with 
twenty Nobles in the hundred for the de- 
tainment thereof. 

This Caſe I thought fit to relate ſome- 
what at large, becauſe it pitched upon 
the point of Revocation, without plain, full 
and expreſs terms. And ſurely, as Wills 
are to be made out of diſpoſing Memo- 
ries and Underſtandings, 1o alſo with de- 
liberate and. adviſed Judgments 3 and 
therefore by like reaſon not to be counter- 
manded or revoked by fick or flight ex- 

reflions. And this ſeems to me very a- 
greeable with the rule and reaſon of the 
Common Law. For as Reaſon it ſelf doth 
$ dictate, that Nijhil ram conſentaneum eff £- 
4 A a quitats 
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quitati naturali.quam unumquodque diſſol- 


vi eodem modo quo conficitur > 10 hath the 
Common Law of England, in my under- 
ſtanding, reſolved : as for the purpoſe, It 
the King preſent a Clerk to a Church, 
and he is thereupon admitted, and inſii- 
tuted thereunto 3 now yet before InduGi- 
cn may this be revoked as a Will may: 
yet if the King ſhall after, and before 
Induction, preſent another Man to this 


Church, without an expreſs Repeal or | 


Countermand of the former Preſentation 3 


To belpthis it ſhall not hereby be revoked. So if 


Lands were conveyed to certain Ulſes, 


27 E14P-4. with a clauſe or power of. Revocation 3 


the Sale of the ſame to another did not 
revoke the former : but if a State were 
meerly. at will, then the Conveyance . to 
another by the Common Law amcuntcd 


6 H.8cap.9. to a Revocation. Therefore was the 


Statute made rempore Henrici S. to re- 
dreſs this, viz. that where the King had 
granted Lands or other things to one du- 
ring his pleaſure, this ſhould not be re- 
voked by a Graut to another, without re- 
cital of the former, and Declaration 
that the King had determined his plea- 


ſure. 


Being now to conlider' of Relation in 
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| the Execntors Aﬀent, it is meet, fince 


theſe - Dilcourſes are principally intended 
for thoſe who are not grounded Students 
in or Profeffors of the Law , that we 
ſhew whar' 'we mean be Relation, or 


What it is in Law. Thus cherefore be it 


| 


conceived , that Relation is a kind of 


- fiction in Law, makin ng. a thing done at 


one time to be accepted and .reputed. -or 
to have its operation, as 'if: i6:had been 
done at another time paſt, » As for the 
purpoſe, 4 doth bargain, and fell Free- 
hold Lands to B in AuguFfihy Indenture, 
which is not inrolled till OfFcber follow- 


4ng 3 yet this hath ſuch relation to the 
Date of the Indenture, that if. 4- after 
that, and before the Inrolment, become 
bound in a Statute, or granted 'a Rent- 
charge, or made a Leaſe: for years, or 


took a Wife, or committed Felony, yet 
{hall none of theſe be of ' any : force to 
charge or prejudice the State 'of B, for 
that wer? agen adjudgeth him now owner 
by Relafiow-as fromthe time bf-rhe. Date: 
yea, if a Servant depattingzini £#; WF, -for 
ſome great breach with his:Walter ,- do 


| kill his Maſter! in OFobey, this iis: in ter 


| Petty Treaſoi?.;-as if hechad'continned 


| Servant when he did the fact 3 becauſe 


Aa 2 it 
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it relates to the malice conceived when 
he was his Servant. Now then having 
ſhewed that a Term or other Chattel real 
or perſonal paſſeth not, nor is transferred 
in property to the Deviſce, until the A(- 
{ent of the Executor be thereunto had 3 we 


| 
/ 
t 


k 


now put the caſe that this Aﬀent is not had | | 
till a year or ſome ſuch good ſpace after | c 


the Teſtators death, and make our Queſti- 
on. whether this ſhall have Relation to the 
Teſtators death, wiz. to be in the Laws 
account as if it had then been 3 or, perhaps, 
to ſome purpoſes ſo to ſtand, and to others 
not ſo? That this is uſeful and material 
to be known, be it thus ſhewed. One be 
"_ his term of Tithes of an Advow- 

n of an Houſe or Land by him firſt leaſed 
to an Under-Tenant for Rent, and dieth 
in May, the Executor afſenteth to. the 
Bequeſt in Ofober, between which two 
times Tithes be ſet out, the Church be- 
cometh void, Rent groweth payable 3 now 
if this Aſﬀent ſhall relate to the Teſtators 
death, the Deviſce ſhall have theſe, elſe 
not. The like Caſes may be' put of the 
brood of Caws, Mares aud Ewes, fallen 
between the death of thei Teſtator and the 


{ 
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Afﬀent; fo alſo of Fleeces. of Sheep ſhorn, ſi pe 
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| Now to come to the Point, it is re- 
ported by the Lord Coke to have been 
held in the late Queens time, that this 


Aﬀent fhall, as between the Executor and 
the Legatee, have Relation to the Telta- 
tors death, yet fo that if the Executor be- 
fore .his Aﬀent to the Deviſee of a Leaſe 
committed Waſt, now the Action of Watt 
ſhall be brought againſt the Executor 
in the Tenuit for the Waſt done before, 
and not againſt the Deviſee in .the Te- 
net. | 
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taking be. 
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But put the caſe that the Legatee be- 


fore the Executors Aﬀfent granted the 


| term to F S, now if to any purpoſe this 


Aﬀent ſhall have-Relation, it ſhall cer- 


betwixt 


tainly ſo be to make good this Grant, as 
making the Legatce to be eſtated, and 
contequently able to grant before the 
Executors Aſſent: yet do I -not find any 
opinion or rgfolution in the Point, but 
find it debated at the Bar in the late 
Qeens time between Puckerins and 


Egerton, in the Caſe of Adminiſtration 
pranted to A, after her Grant of a tree 
Term left by her Intettate Husband ; 
but I find no Reſolution therein , nor 
perhaps wants their material difference 
Caſe and the other; 
{cx 


that 
Aa 3 
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for there thei'Deviſee had at leaſt an in- 
ception of Title by Gift of the Owner, 


, wanting only a circumttance of Aﬀent to 


perte& it 3- but ' here this Woman till Ad- 


© miniſtration had not ſo, unleſs, perhaps, 
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the Statute 21 of King Henry the Sth, di- 
recting or enjoyning, Ordinaries to grant 
Adminittration, ſha]l amount to a kind of 


Title ad rem, though not yet 77 re. But to 


return to the Point of Aſſets z Where a Re- 
verſion is granted by Deed or Fine, if the 
Leſſee a good time after do attorn, this 
ſhall have no Relation to the time of the 


Grant ; ſo as for Waſt committed or Rent 
grown due between the Grant and Attorn- 


ment, the Grantee can have no remedy. 
Therefore it is good for him who buyeth, 
or hath any thing of the Gift of a Legatee, 
to have the Aſent of the Executor before 
the Sale or ' Gift well teſtified 3 or if the 
Aſſent be not had till after, let him take a 
new Gift, that he may not reſt in a doubt- 
ful caſe :* for beſides the Premiſſes, that 
oreat 'Legiſt Sir Edward Coke, when he 
was a pradtiſer (to Mr. Stubbs of Nor- 


folk) for his'Fee, gave his Opinion, as I 
have been” confidently informed , that | 
where a Lefſlee' for years being outlaw- : 


ed did grant his Term, and after a - 
_ tne | 
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» | the Outlawry, this did not make good the 
r, | Grant: by Relation, it not being in the 
o | Grantor at the time of his Grant. And 
. | this hath much aftinity with the princi- 
; | pal Point - for there, it the Relation 
help not, the Grant is not good from the 
Legatee. 


g Divers Caſes of Bequeſt conſidered and 
: expounded. 


F a Termer of an Houſe bequeath his 7477 DY- 
Houſe to B, without expretiing how in « Grant, 
long he ſhould#have it, he ſhall have the ** 54+ 
| whole Term and number of years. So of 
|} Land. 
Alſo of the name of the Houſe, the 
Orchards, Gardens and Backlides do 
| paſs: yea, if the Houſe with the Appur- 
tenances be- bequeathed , thereby the 
Lands belonging to the Houſe, or uſed 
with it, do.paſs; though yet they would 
not ſo do by fuch words in any Leaſe, 
Deed or Grant. Yet by ſome Civilians, Sm. Sytv: 
or Canoniſts, the Orchard belonging to an ***: 
Houſe ſhall not paſs by the only Gift 
of the Houſe, withcut ſome words 


ſhewing the intent of the Teſtator ſo to : 
Aa 4 be 
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be, or except one Gate or Door lead as 


well to the Orchard as to the. Houle : but - 


ſome other of, them hold, that it doth pals 
without any ſuch help of circumſiance, ſo 
as it be adjoyning to the Houſe. 

If a Leſſee for years give: his Term by 
his Will co 4, he ſhall have it without 
paying any Rent, for the Executors {hall 


pay it tor him, as I find in the Summiſt 3 


but againlt Reaſon, methinks. 
Thid. wr ſup. If one bequeath his Indenture oi Leaſe, 
* his whole ſiate in that Leaſe paſſeth. So 
if one bequeath his Obligation or other 
Specialty, the Debt or Duty it elf ſaall 
g0 to the Legatee 3 and by the Canon or 
Civil Law the very Action it ſelf paſſeth, 


Ibid. ut ſup. Vit. as I conceive, ability to ſue the. 


Debtor in his own name : but in our 
Law it is otherwiſe, the Suit muſt be in 
the Executors name, for a Debt or thing 
in Action cannot be aſſigned, except by 
Yet48E. 3, Or to the King and only at the Common 


12, 13.itis - : : "4 
adotencs, Law is the Debt recoverable 3 but the Spi 


that ſac2 a ritual Court may force the Executor to 


Deviſee of | . . > 
all G>od; 1UE, Or let his name be uſed in the Suit, for 


after Debts and by the Legatee. 


piyed, fhall Tf one bequeath all his Moveables, . 


have a Dut , 
reſting in 7 Debts due to bim are not bequeathed, 


account. nor Com, nor Fruit growing on the 
| ground, 


an Executor. 


 gronnd, nor Stone, nor Timber prepared 
tor Building, as the Canoniſts and Civili- 
ans hold. 

On the other ſide, if one bequeath the 
moyety of all his Goeds, the Legatee ſhall 
| have only the moyety of that which re- 
mains . after Debis payed z for that only 
is to be accounted the Teltators which he 
_ hath wltre 2s aliexum. 


By a Bequelt of all Utenſils or Houſe- | 


hold-ftuff.Plate nor Jewels are not given. 


« / 
If one bequeath to his Wite all her Ap- 5: Sum. Tg 


parel, ſheſhall not have, as ſome Civilians * 
lay, her Ornaments of Gold or Silver ; by 
which is meant, as I take it,Chains, Jewels, 
Bracelets,Rings, Oc. But others are of con- 
trary opinion, except they be ſuch things 
as are not lawful for her to wear. 


If a Bed be given by a Will, Yenit orna- #4: 


mentum ems, faith the Civilian, that is, the 
Furniture thereof paſleth, viz. not only 
* the Bed, Bed-fiead, Bed cloths, but allo che 
: Curtains and Vallants, as I take it. But I 
think that by gift of a Coach by Will, the 
Coach-Horſes paſs not 3 yet perhaps the 
- Furniture of the Coach-Horſes may paſs 
as appurtenant to the Coach) for fo I think 
they ſhall do, rather than by Bequeſt of 

the Coach-Horſes without the Coach. , 

I 


. Ibid. bs 


Ibid: 


The Office of 

If one bequeath to'4 Meat, Drink and 
Cloathing, or Alimenta 3 he ſhall have, 
faith the Civil Law, alſo Lodging, Habita- 
tion, and all things neceſſary tor the main- 
tenance of life, viz. as1I take it,. Fire and 
Waſhing, &c. 

If one bequeath to his Daughter ten 
pounds a year for her Apparelling, and ſhe 
demandeth none in four years 3 now ſhall 
ſhe not after that time have the Arrerages 
of this ten pounds by year for the time 
paſſed. 

It a Man bequeath one of his Horſes or 
Cows, not naming which, to F S, he is 
to chuſe which he will, ſo it be not the 
beſt of all, faith the Civil Law : and per- 
haps the mention of that exception grows 
out of reſpe& to the Herriot, which the 
Lord ſhould have, or the Mortuary, which 
the Parſon ſhould have. 

A Man bequeathed thirty pieces of 
twenty ſhillings to 4. twenty to B, and 
ten to C, to be had in ſuch a Cheſt or 
Casket, and it is found after his death 
that there be but thirty in all in that Caſ- 
ket or Box 3 now each ſhall be abated 
ratably, ſaith my Summiſt, fo as A ſhall 
have fifteen, B ten, and C five : and this 


ſtands with good Reaſon and Juſtice 3- for 
ſo 


an Executor. 


fo each. hath a proportionable part. And 
it was reaſonable that it were by Par- 
liament eſtabliſhed for Law, that all, both 
Legatees and Creditors, ſhould be 'payed 
in like proportion, where the State will 
not ſufhce for full payment of each, rather 
than that an Executor ſhould have Power 
to pay one all, and another nothing : yet 
if the Teftator left ſufficient to make 
good all thoſe fixty pieces bequeathed , 
Quere, if that which is wanting in the 
Casket ſhall not be ſupplied and made up ; 
for if the Caſes following found with the 
ſame Author be good Law, it ſhould ſeem 
{0 to be. 


If one, faith he, bequeath to 7 S that o-a__ 


which is another Mans, and whereto the * 
Teſtator hath no right 3 then ought his 
Executor to buy it, and give it to the Le- 
gatee, or ele atisfie him to the full value 3 
and this, not only by the Civil, but alſo 
by the Canon Law, and in foro Conſcien- 
tie, faith my Author. 


Again, If 4 bequeath to B ſuch an 19.285; 


Horſe by name, and after fcll away that 
Horſe, and dieth 3 now 1s his Executor 
bound to anſwer the value thereof to B : 
and if the Teſtator, after his ſale of that 
Horſe > had bought another, and _ 

im 


Wd, 284. 2 


The Office of 


him by the fame name as the firſt 3: now 


ſhall this later Horſe paſs to B, ſaith the 
Book, except. it can be proved that the 
Teſtator fold the former Horſe of purpoſe 
to revoke his Will touching that Bequeſt. 
So again I find, that if one having but a 
moyety or one halt of green Cloſe, or of 
a Stack of Corn, or other Chattel, doth 
give the whole, ſo as the words be appa- 
rent to reach to more than his moyety, 
then muſt the Executors buy out the 0- 


'thers part for the Legatee, or give him 


the value : but if the words be but general, 
ſo as they may be reaſonably iatished with 
the Teſtators part,no ſupply ſhall be made. 
So allo it one, having Goods in pledge, 
bequeath them, it ſhall be confirued to. 
extend no farther than his right. _ 

A Bequeſt is made of an hundred pound 
to be payed at a future time, wiz. divers * 
years after the Teltators death; a Queſtion 
is made by the Summiſt, whether the pro- 
fit of the Mony in the mean time ſhall 
go to the Legatee, or the Executor : and 
he reſolves with this difference, if the day 
were given in favour of the Legatee be- 
ing an Infant who could not ſafely re- 
ceive It any ſooner, then he ſhall have 
the profit 3 but if the xeſpite of payment 

were 


an Executor. 365 


were in favour of the Executor, then ſhall 
the Legatee have but the bare ſum, with- 
out any addition of mean profits. 

If one bequeath all his Term or Goods 25 Eiz.Dy: 
| to his Executor for payment of his Debts, **"* 
or Debts and Legacies, it is a void Bequeſt; 
becauſe it is no more than the Law would 1x. ; gs 
fay, if he had faid nothing. So if it be ge- 
nerally to perform | his Will. ole --- 

If one, ſeized in Fee-fimple of Land, 
bequeath it to his Executor to pay Debts, 
the Executor hath no fate of Free-hold : 
for if he ſhould, then it muſt be either for 
lite, which might end by his quick death 
before Debts payed 3 or in Fee-limple , 
which would carry away the Land for e- 
ver from the Heir, where perhaps a few 
years *profits might ſuffice to fatisfie the 
Debts; yea then by death of the Executor 
the Land ſhould deſcend to his Heir, and 
not go to his Executor, who would be 
Executor of the firſt Teftator. 

If one give or grant all his Goods, ha- By ded on 
ving Leaſes for years as well as Moveables, © E. 6. Bro. 
the Leaſes ſhall not paſs, as was held in Done, ©«- 
the time of K. Edward the ſixth. And fo & 2 BR, 
alſo was it admitted in Portman's Cale. Portman _ 
. For the word Bona comprehendeth only or bent———"i_ 
Moveables, by the better opinion there. divers times 

- But 


C of. 28, 


The Office of 


But the Point in that caſe was pertinent 
to this place, viz. a Bequeſt_in a Will of 
all the Teftators Goods : and whether 
thereby a Leaſe for'years paſſeth or not, 
was divers times debated, but not reſol- 
ved, the Judges dittering in Opinion in 
that Point; but in another Point, which 
made an end of the Caſe, all agreed. Yet 
the better Opinion was, as I tind in my 
Report, that a Leaſe would pais by ſuch 
words in a Will, though not in a Deed or 


- Grant by word otherwiſe made; for the 


Legacies are demandable in the Spiritual 
Court, where Boya &- Catalla are taken 
for all one. See allo the Statute of. Marib. 
-giving an Action to the Succeſſor, Ad re- 
petenda bona pradeceſſ.Yetan Eject. cuſtod. 
hath been maintained: thereupon. So alſo 
upon the Statute of Executors, De bonis 
aſportatis in vita Teſtatorzs, hath it been 
telolved, and where Adminiſtration, is 


4 E.3.c.7. pranted, it is only ommnium Bonorum, with- 


So the Stat. 


{R.2, of Out ſpeaking of Chattels 3 yet hath the Ad- 


"Forfeiture 
'of good: by 
Thoſe who 
go beyond 
"the Sea, cap 
16. In all 


miniſtrator intereſt in Leaſes as well as 
Mavyeables. On the other fide, the Statute 


lis que in eo capta fuerint, and in the Writ 


of 


an Executor. 


of Execution upon a Statute there is only 
the word Catalla,and not Bona : and in the 
Caſe reported by Kelway, tem. Henry the 
7th, it ſeems Bona & Catalla were taken 
for Synonyma, Or all one, It doth not ap- 
pear that theſe Statutes and Writs were al- 
ledged or confidered of,temp.Edw.6. but in 
Portmans Cale the moſt of them were. 

If one will that his Wife, or any other, 
{hall have, or hold, or enjoy the moyety of 
his Leaſe with his Executor, this implieth 
not that the Executor have the other moy- 
ety as a Legacy alſo, but otherwiſe as the 
Law caſts it upon him 3 no more than 
where the moyety of Fee-fimple Land is 
deviſed to the younger Son, this ſhall not 
make the elder Son to have the other moy- 
ety otherwiſe than by deſcent, as between 
Low and Carter was conceived. But there 


being a Proviſo in the Wifes Bequeſt, that 75.37 E:.in 
if ſhe married from the Houſe, then, &>c. 39% Regs 


Popham, Ch. Juſtice, held, that if ſhe mar- 
ried at all, this was a marrying from the 
Houle 3 for ſhe ' was no longer Widow of 
that Houſe, though ſhe married with one 
of that Kindred, and who had no other 
a 2a; but would dwell in the bequeath- 
ed. 


CHAP, 


367 


Kelvv. Refs 


* 


13 H.7. 
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Low & Car 
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CHAP. XX. 
Of the Executor of an Executor. 


Should be taxed of omiſſion , if I 

ſhould not ſhew whether the things 

foreſpoken of Executors immediate ex- 

Sce Plw, tend allo to the mediate or more remote 
x84. a Debt Executors. Afſuredly , were I not by 
Fxecutorof the Books otherwiſe informed, I ſhould 
anExceutor think it ſomewhat ſtrange that the me- 
diate Executor in the fourth, fifth or 

farther degree, ſhould not by the Rules of 

the Common Law, fiand in like plight 
Executor to the firſt Teſtator, as the firſt 

and 1nimediate Executor ; as well as the 

Heir and Ailignee in the third or thir- 

teenth . degree is capable of all advanta- 

ges In like ſort as the firſt and imme- 

0 B42, & Yate Heir and Aſſignee, And indeed , 
14E4. ;z We find both in the time of Edward the. 
ng rug ſecond and Edward the third Execution 
03,  Afucd out upon a Judgment and Statute 
| by an Execator of an Executorz and 

why he might not as well maintain an 

AdQion of Debt, &c. I ſee not. But 
Es I muſt 


a Px6ditvr. 38g 

1 criift, &iifels, 1 fn both Books r@ the 1 545. & 
contrary” bet're an Statgre' made i ' the Fitz. hg 8, 
point, bd - after 5 an AR: bf Parliament 46 25 Bd.z C.Se 
enabl them, to bring AQ ion 6, PE " 

make” them fubjet?”" 5 Nions ; & 
Statute ſpeaks tothilhg ot confer ON 
them the Teſtators Goauds. Now if" they 
had title to them before that nn 
without the help of 6 ate tatute, *it 1s 
ſtrange if they ſhould not! be! ſuable for 
Debts. But fince that Sm and at this 
day, where by a Wits ſpecial Truſt is re- 
commended to, al} gmj | 


ra Gr this'n Be y 
rime ſh [ not; ne Y | 
cutor; - Tg t-an. Intex iP; t 8.28 Leaſes, 


rake | ho ofig o Log br PN 0035 Con: 


towar payment ts et a Rod 
And Ke. the Statute Fexnp wp. il, Os p IVES 13 El cap.c. 
d $0 ; , & 27 El.ca. 
remedy to Executors bo Ig Ts gt ; of fraudu- 
of Inhericance behind n. tþ ogg lent Con- 
life, 1 doubt not. #4] Det of Exer 218. cop: 
cutors are, within , f  eqUuty,,. as V x g.for falſt- 


within, the Statue S PET OEM r-the Js. 
Execator who ears At. the, grand] ;[Niy 39 H6: 45- 
fireſs ſhall Hark; Lt: the, Fapfs | 


Weft.2, cap. 23. for Executor 
} tors. Raj d Ka 


not-to extend to: 
Quod won eft lex. Soas now in all caſes; 
B b except 


The Office of 


e Office of Executorſhip, the Execu- 

. for of an  Executor, how far ſoever in de- 

GA remote,ſtands as to the points both of 
Having and in the ſame fate 

and plight as rh firſt and immediate Exe- 


cutor.” 


© | +6 "FH of. pedal traſt or.authority with- 


' 
p — WT! ll =” 
— = —— ww a A. 


GRE XK. 
: | Touching Adminiſtrators 


oF: theſe .; a5 ſtanding in much FA 


nity. with Executors .it may be by 
ſome expedted that I ſhould have treated. 


But anda 11 my excuſe is, that theſe of Ex- 


ecutors only having grown to fo great a | 


balk above YG TN I was unwilling 

to enlarge it farther. 

» that which in the points of 

Hari and is before ſet forth and 

| touching utors, may be appli- 

. ed toand underſtood 'of Adminittrators ; 
thc not what is ſpoken of Being and 


mts. 


p S\ 


King, or Revocation bf Executorſhips, | 


pol | 
wet] I' may perhiqps,- if theſe [find | 
good ACCePprance, ad ere xe long that which | 


ap- | 


as A tad , a, as 


Se a am ano coco © ...m ah. a 


48 Executor - 


| appertaineth ta Adminiſtrators diſtinguiſh- 
ed from Executors, or wherein they ſtand 
in —_ ſtate. , 


P__—_ x 1 i IN 
. > 


— —_ ——_— 


CH A P. XXIL 


Conf? derations in Conſcience ronching pay- 
ment of Debts, Legacies, and the prefer- 


ring or reſpe& of perſons. 


's the Advertiſement, what courſe 
Executors are to hold i in their pay- 

ments, I thought good to add this 5» foro 
Gonſctontier > That when as it ſhall ſiand in 
the Executors Will. and Election: to pay 
| whom he. will, and as he will -in _ 
of equality, in the dignity and degree of 
the Debts, all being for the purpoſe by the 
Specialty, and none of Record, and yet he 
hath not wherewith to pay or fatishe all, 
here he.may have three ways or courſes 
1n his eye. 

Firſt, where there is equality in the Ho- 
 neſty. and Conſcience of the Debts, there 
| cexcept in the ability of the parties to, bear 
{ lo6 the diſproportjon may otherwiſe oc- 
calion);methinks it; ſhould be moſt. ho- 
3 neſt and j jalt to pay every 'one proportio-. 
: Bb 2 nably. 


The Office of 


© + % RN 


or' may find place or'nearneſs to place of 
ivirigit may find! greater motives of pre- 
rev from loſs: ſo of Legacies. yy 
"The nature of the Debts, and fo ſome- 
times 'of Legacies, may be fo different, 
as thence may ſpring a jult motive to dif- 
proportion payments, ' to pay more to'one | 
than another, rate for Tate, and fo to'ſuf- 
fer one to loſe more than another.” One 
Debt may perhaps be uſe for mony, or at 
leaft mony lent for Uſe > another may be 
mony freely lent'; another Debt fer Land | 
of Inheritance! bought 5 another Debt 'for | 
a Liaft*Chittcls'&r' Moveables, conie to | 
the Executot: TRE! lie tiibries the Teaft 
reſpe&, next" the ſecond; then the thitd,” 


and 


an Executor. 


and the laſt the moſt. But where without 
any of theſe motives there is not equali- 
ty held in the payment, peccatur ( as 1 
think) #7 Conſcientiam. But let every one 
| ſtand or fall by or to his own, or to him 
who is greater than his Conſcience, This 
equality Saint Paul in another caſe re- 
| | commends to the Corinthians. And Solo- 
* | 707, Whilſt no inequality appeared in the 
| } point of right, ſhewed his diſpolition to 
) | have made an equal diviſion of the Child 
. 
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Claimers and Competitors for it. 
Sce more of Conſcience, Dod#. and Stud, 


2 Cor.6e 14: 


between the Mothers, who were joynt | 
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AN 
APPENIDX 


| | 
Orrice and Dury 
-OF AN 


EXECUTOR: 


WHEREIN 


Are contained the Netures of Teſta- 
ments, Executors, _ general, and | 
divers other Material t 
fame 3 Briefly Methodized for the Ulie of | 
all Perſons concerned. 
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By THOMAS MANLEY of the 
Middle Temple Eſquire. 
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LOND O N, 


ward Atkins Eiſquires. 1688, 
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WF His little Efay which is here 
added by wayiof Appendix to 
the Officeaand Duty of an Executor, 
contains.,in" it many: things which 
have not : yet been: Common, ; either 
far Method or Uſe: ; For firſt you 
bave the. things defined, ard hen 
the Uſe:of them, with apt Caſes in 
Law thereimto applied: It alſo jhews 
what a Teflament is, who are capa- 
bye.to wake one, and what things may 
paſs thereby; what things may paſs 
Vi & by 


To the Reader. 
by Will; of Lands, Goods ard | 
Chatcels, ; of the Tuition of Children, 
to whom ; the Forms of Teſtaments ; 

what Perſons may be capable of Exe- | 
cutorſhip, or Legacies ; the kinds of | 
Executors ; whether better. to accept 
or refuſe Executorſhip ; of Mortu- | 
aries, of Accounts, how Teſtaments | 


become void, Ademption. of Lega- | 
Cics, &&c. wherein alſo are introdu- 


ced ſome Obſervations on the New 
Law of Admuniſtrations, and diſtri- | 
bution of Reſiduums by the Statute 
made the 22. year of His Majeſtie's 
Reign, by all whichif thow-receiveſt | 
—_ zs the lacy _ red. _—_ | 


-T.M 


A N 


_—_ 


OrricrandDury 
-.. OF AN | 


| EXECUTOR. 


_. In the naming an Executor, and 
It is thus rb Teftamentum 

"off woluntatis noſt 
tentia de ed guod 6 quis poſt 
fiert woluit.' © 

Tf one demand of þ who ſhall be his 
Executor,” and'he nameD 3 .or if B tay, 
I mean top make D nm y Execator,” e&t Dis 
not Thentbe! unleſs i berobable that 
B had at that time animum teſtandi. 


4 ſjuſts ſer: 


5 Teltament differs from a laſt Will Tefament; 


An Appendix to 
A is compelled by fear or menace, or 


urged. by Vilas £Q Wall, chis 
— 


Ks. VOid, :y8:205: :(Q..;0Ne” £0 
make make his Wal 15 allowable. 

It any perſon refer his Will to another 
to declare and name an Executor for him, 


_— he do it. this i is void. 


F at fjedith a 
i: the Þ of Exelon Ban 
in, it may be written or Co 5. 
made before &t after the Teftament, or 
by one dying Inteſtate, and perhaps Jong 


betprehjgdedhyame;yat inroayg by food 3 


for being made before a Teliament, it 
will be _ wHleſs It be revoked by a 


Wes Sy 


| & bo) KabdIGed bo 
Meer hich. ” made firſt , and 
5 they differ bath -in_ ma 

OY _— Both: ſhall 'be voi 


; v given 2 £0 ES 
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the Office of nh Bxitmor. 


the cuſtom of 'Fgiand. But jhit Civil Law 
- holds the contraty'to this. © 720 

A bequeaths Corn growvtiig or Goods 
unto one: A Stranger will not ſuffer, the 
Executor to perform the Will,” he ſhall 
ſhe him in the Spiritual' Churt. Eontra 
if a Stranger 'take the Teftators Goods 
from the Executor, there he' may have 
= Action ' of Treſpaſs at the Common: 

A Teſfttmetit dated at Cane in Norman- 
dy, and' proved afterwards in England is 
gbod, Legacies.” are” to. be, recovered in 
Conrt Chrifttan, 'fo if a Termor deviſe his 
Crop or Govds': Bat of Franktetiement or 
Inheritance,, the Legatee may enter with- 
out farther Aſſignment. 

A bequeaths s to repair the Fa- 
brick of 'a Church, if they be detained 
they mult be recovered in the Eccletiaſti- 
cal Court,fo muft,a Wardfhip,and Chactels 
real when bequeathed, be recovered. 

- A charges his Executor to . pay his 
Debts , the Creditor in reſpe&_ of this 
charge. may; ſue in the Ecclefaaſtical 
Coutt.' * So if an _Executor be charged 
to'biiild a Grammar School, and he neg- 
wg” - 7-4 

Among, the' Ancient Romaizs there was 
a 


4 _ in Appendix to” 


_ emn Te- 2 Will, called a Solern Teſtament, which 
was proved by ſeven Witneſſes, and all 
their Seals affixed to. it, or elſe it was 
deemed yoid 3 but now two ſufficient and 
credible Witneſles ſuffice. 

" Ina Deviſee of Lands it muſt be in the 

life time of the Teſtator and in wiiting, 
But of Land deviſable betore the Sta- 
cute, the Teſtament is good if it be pro- 
bable. 26-4 

One. dying Inteftate, - the Widow or 
next of Kin ſhall have Adminiſtration : 
See the Stat. 21 H.$. 5. but ſeealfo 31 
E. 3. 11. but theſe are both altered by the 
late Statute made in his now Majeſtie's 
Reign. | : 

Teſtaments written by others being 
read and allowed before the Telſiator are 
good, or if a Notary take brief Notes and: 
write them in, form at large, and the Te- 
ſtator die before he hear it_read, yet it is 

_ good to paſs Lands and Tenements. 

Lands will not paſs by a Nuncupative 
Will by the Stat. 32 H. 8. yet in Burgage 
tenure it may be the contrary. 

A Teſftator writeth his Will with his. 
own hand, or cauſeth it to be. written in 
his preſence, and after ſhews it to wit- 
neſſes, and then ſealing it up; ſays, This 

i 


S 


the Office of an Execntor. 
is my laſt Will ; this will be a good Te- 
| ſtament 3 but it is neceſſary ſuch witneſſes 
| write their names on the backſide, | 
A Teltator fays ſuch a one naming B, 
hath his Will in keeping, and after dies, 
B produceth a Will pk: is ſworn to it, 
yet he muſt proye it at leaft communi for- 
71a, or if pat to it per Teſtes, who can 
prove the hand and other circumſtances. 


Beſides them there are Military . or Pri- Teftaments 


- | viledped Teſtaments, and thoſe of three P*irilederd 


ſorts. 1. Among Souldiers, they may 
have two and both | may according to 
| meaning. Theſe Souldiers were anciently 
divided into three Kinds : 1. AGlites ar- 
| mati, 2. Milites Literarij, 3. Milites 
| celeftes, that the Ailites armati, the ative 
Souldiers had this priviledge is not to be 
doubted : but the 2. Adlites literariq who 
were DoQors of the Law, and the 3. A;- 
lites ccleſtes, who were Divines were but 
metaphorical Souldiers, and it hath been a 
continued doubt whether they ought to 
bave this Priviledge. | 
The ſecond. fort of Priviledged Teſta- 
ments is called Teſtamentum in Liberos, 
and 'in ſuch caſe where two Teftaments 
are found, and the firſt is to the ute of 
Children, this will not cafily be _— 
| y 
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by. : a later {nl giving ( X86 rang: 
&rs, unleſs. in the Tater there be a ſpecial 
revocation, Or Gn it . be big Fat y ps us 

5,” or upon ſome grea reement , 
that had of late (am, between the 
Father and” Children, "Bur "if "two | be 
found” of one date, | and the ' One favours 


Children, and the '6ther hath 's contrary 


. face or delign, that that Kvours, the Child- 


1 :.2 TEN, ſhall have gohe more . J poyurible 'al- 


lowance, "becauſe ; | carries ate to 
the blood, W Y the Law: is verh tender 
of. | 


© The third fort of Priviled fed Wills is 
Ad. Pias cauſas, whereby a Cay being 
Hi to- young Orphans, Widows, lame, 
iſcaſed, poor, needy and. t , miſerable per- 
ſons, or to Hoſp pitals, Churches, repair- 
ing Bridges, City-wall & Theſe pri- 
viledged | Teſtaments may be written 
with any Characters, Figures, Language, 

fo 

* A Teſtament ad pi0s uſus found can- 
celled, unleſs there be a pobrive proof of 
cancelling the ſame, ſhall be.preſumed to 
be donie unadviſedly, and ſo conſequently 


good. 


Two Teſitaments are [EST " I. bter 


Liberos, 2. "Ad pios uſus, both of one 
date, 
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date, of theſe the firſt ſhall be judged 
good, becauſe the Children have a thirſt 
right, &* jure ſucceſſions {hall be ad- 


mitted. 
a 


| 


GHA-P. '*E 
What Perſons may make a Teſtament. 


No Oe under twenty one years of Age Childrcn. 


may deviſe Lands, Tenements, or 
other Hereditaments : But of Goods a 
Boy at fourteen, and a Girl at twelve 
may diſpoſe, but not before. though ad 
pios uſis ; nay in truth it is voidable be- 
| ing ſo made in Minority, unleſs (if when 
they come to full Age) it be contirmed, 
for then it will be good, 
Mad and Lunatick perſons cannot diſ- Mad and 


Lugatick, 


pole of any thing during their Madneſs 
and L.unacy, though ad pios »ſzs : but if 
they have lucida intervalla, it is held o- 
| therwiſe. 

| A being compos mentis, makes his Will, 
| after he becomes 0n compos, and during 
that incapacity would difannu] it , this 


$ willnot avoid it, for the firſt Will ſtands 


good, And here note, that' every Man 
_ AY and 


C———_—_— 


Old Men. 


Villains. 


Priſoner Sp 
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and Woman is ſuppoſed to be of ſound 
and perfedt mind and memory, unleſs po- 
fitive proof be made to the contrary. 
Words only are not a ſufficient proof of 
{anity of mind or to fet forth the reafo- 
nable faculty, For a Parrot may te 
taught figniticant words, yet none will 
aver them to proceed from an inltin& of 
reaſon, no more than they can aſſert Ba- 
laams Aſs a reaſonable Creature, becauſe 
by miracle its mouth was opened to reaſon 
with its Maſter. 

An' old Man, who is ſo ſuperannuated 
that he has forgot his own name, is held 
unfit to make a Will. So a Man 7» ex- 
FYemss. 

The old Law of Slaves and Villains, 
was this; their Lands, Goods and 
Children gotten by themſelves, or given 
them by others, were all in bondage.. For 
whatever ſuch a Bondflave getteth, it is 
his Lords 3 for it a Villain make a Will of 
his Lands, or Tenements, or Goods, and 
the Lord enter before the Will proved 3 
the Will ſhall be void, and the Lord 
ſhall have them. But this Law is (though 
not abrogated) yet ſo long diſuſed, that it 
is of no force. f 

If a Man be condemned to perpetual 2 

lin- #Z 
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impriſonment upon a criminal account he 
cannot make a Will: But a Priſoner for 


Debt may, fo it be not to defraud his 


Creditors, 

A Woman Covert cannot deviſe 

Lands, Tenements, or Hereditaments . 
neither to her Husband or any other ; 
1. Not to her Husband for theſe reaſons. 
1. For that may be in prejudice of the 
Heir. 2. Albeit ſhe-did of free will, and 
without conſtraint, for the tie is not ap- 
parently taken off. 3. Although the 
Will were made before Marrnage , for 
the Teſtator muſt be in as good power at 
the time of death as of the making the 
Will. 4. If the Wife make a Will 
during Coverture, and then ſurvive her 
Husband, this is ſuppoſed void , unleſs 
ſhe confirm it after the Husbands death 3 
But if ſuch Will were made before Mar- 
riage by her, and ſhe ſurvive, that will be 
good. 
She may not deviſe Goods and Chat- 
| tels without conſent of her Husband, 
but by his licence peradventure ſhe 
May. 

In ſome few caſes a Feme Covert may 
make a Will without her Husbands 
licenee, as fix an Empreſs or Queen, fo 
Cc 2 it 
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it be not in prejudice of her Husband or 
his Regality. 2. When any thing is due 
to the Wife whereof ſhe was never poſ- 
{fſed during the Coverture 3 neither may 
the Husband bequeath a choſe in Action, 
as an Obligation, ec. which he hath 
only in the right of his Wite, if he be not 
joyned with her, or the property altered: 
after Marriage. 3. A Woman betrothed 
to a Man, may before eſpouſals. make a 
- Will. 4. If a Wife be Executrix to ano- 
ther, ſhe may diſpoſe of thoſe Goods, «lſe 
might the next of Kin have Adminitiration 
de bonis non adminiftratis of her Teſtator, 
for where an Executor dies Inteſtate, the 
Teftator from that time is deemed to die 
Inteſizte. 

A Wife may appoint her Husband her 
Executor , but ſuch Wife is reſtrained 
from making ſuch a Will two ways, 1. 
Unleſs ſhe appoint an Execator, her Will 
will be void. 2. If ſich Wife have any 
Goods as Legatary from the Tetiator, 
and which ſhe receiveth as Legatary, not 
as Executor, they are her Husbands, and 
ſo not by her deviſable : alſo increaſe of 
Goods during the Coverture which the 
White has as Executrix, as Calves, Lambs.' 
and the like, the ſame redound to the Hus-: 
band and not to her, A 
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Teſtament, 
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- A-Wife. or other Executor and Lega- 
tary is deemed. to accept Goods as Lega- 
tary, not as Executor, unleſs by Protelia- 
tion or ſome other means, the contrary 
appear, for it is her better Ticle and more 
free 3 yet this is according to the rule of 
the Civil Law, but. not agreeable ro the 
Law of the Land. 

If a Husband be bound, or do volunta- 
rily licence the Wite to make her Will be- 
fore Marriage, and ſhe nake two or three, 
the laſt is that muſt ſtand. 

A deaf and dumb perſon, not knowing 
what a Teſtament is, cannot make a 
but if he were not deaf, 4 

artu.&: naturaliter, but he became after- 

wards; deaf and: dumb by accident, or 
otherwile, he may do it, by ſigns, but it 
will: be better if he-can write. He that 
can ſpeak. could once hear, Ergo, he may 
make a Will. 

Damb and not deaf, may make a Will 
by Ggns, ſo as the fame be well known to 
witneſfles, 

A; blind Man, may. make a Nuncupa- 
tive Will; or a Teſtament in writing, .1f it 
be read; to him, and he declare he heard 
22d-underſtood it. 

A ho ſon convicted of High Treaſop. 


Cc 3 cannot 


Deaf and 
Dumb. 


Blind. 


Traitor. 
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cannot make a Will, for that he hath for- 
feited all his Eſtate both real and perſonal 
whatſoever. But if he obtain a Pardon, 
Quzre, what he may do. | 

Felons forfeit their lives, Goods and 
Chattels, and the profit of their Lands 
for a Year, Day and Waſte : and after the 
King hath had annum, diem & vaſtum, 
the chief Lord of the Fee ſhall have it, 
except in the County of Gloucefter, where 
the next Heir after the Year and Day 
ſhall inherit ; and in Gavel-kind Lands 
where they deſcend equally to Sons, and 
for default of Sons to Daughters in like 
manner; And there it is ſaid, The Father 
zo the Bough, The Son to the Plough. So 
that Felons cannot make Teſtaments of 
what the Law- hath made a prior diſpoſi- 
tion. - But if a Man be indicted of Fe- 
lony, and die before conviction, he may 
deviſe his Goods and Lands, or if upon 
his arraignment he ftand mute, his Goods 
ſhall be confiſcated,” but he may deviſe his 
Lands. 6. 

For a Felon attainted at the "time of 
the Fat committed, in ſuch' caſe it is 
to he regarded in reſpe&t of his Lands : 
but for his Goods, the time of Judg- 


ment muſt be reſpeced 3 for Judg: 
rhe : | Judg- 
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Judgment he may give his Goods, for 
neither the Sheriff nor other perſon can 
ſeize before conviction. 

An Heretick doth not forfeit his Lands Heretick. 
unleſs he be executed, nor Goods unleſs 
he be convicted and delivered over to Lay- 
mens hands yet if he be but excommuni- 
cate, he cannot make a Will. 

Apoſtatas are of three forts. I. Such Apoſtzte., 
who having once been Chriſtians renegue 
their profeſſion, and become Fews or 
Turks ; and ſuch an Apoſtate was Fulian 
the Emperor, who from thence had the 
infamous Sirname of, The Apoſtate: 2. 
Such as being ſubje&, refule to obey 
the command of the Ordinary or Supe- 
riour, a5 our now Sefaries and Noncon- 
formiſts. 3. Such as have entred into 
Holy Orders, and afterwards throw it | 
off, and become lay in habit or profeilion, : 
and theſe are all reputed as bad; it not 
worſe than Hereticks. 

A Sodomite, qui peccat inter maſe Sedomites 
los & contra naturam cum famina, is bar- 
red. to make a Will, although he be not 
convicted. 

An Outlawed Perſon is out 'of * the Outlaw, 
protection of the Law, and all his Goods 
and Chattels are forfeited, be the caufe of 
Cc 4 Action 
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Action juſt or unjuſt, Do#. and Stud. Lib, 
I. Cap. 6. in fine, if one be outlawed for 
Felony he ſhall forfeit Goods and Lands, 
bue m Adtion perſonal the contrary, if 
any Error or diicontinuance be in the 
Suit or Procels whereby the Outlawry 


| becomes reverſable, as where the party is 


In extrcam3 


beyond the Seas 3 where three proclama- 
tions are not made, whereof one in open 
Court, another at Quarter-Scttions, and. 
a third at the Chnrch or Chappel-door 
where the Detendant dwelleth 3 or Jaſt- 
ly, where the party hath obtained his 
Pardon. 

One at the very point of death, if he 


be of good memory, though you can. 


ſcarce underſtand what he ſpeaks, . yet may 
make his Will, and it ſhall be good. 

A written Will is brought to a fick 
Man, and he is asked if that be his Will, 
and he anſwers yea 3 this Will if it were 
written by the fick Mans privity, or dl- 
rections,- it will be good 3 otherwiſe it is 
held contrary. ._ 

Eccleliaſiical perſons/are either Regular 
or Secular 3- The Regular are Monks, 
Friers, &*c. And if fuch a Regular Clerk 
make his Will at. his entrance into Relig1- 


9n, it muſt be then Ao: ptoved, and the 
SIS Exe- 


he die his Executor, 28 H.S. 11, 
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Executor muſt enter as if he were aQtu- 
ally dead 3 for he is accounted dead in 
Law, in reſpect of his Vow, and there- 
fore totally diſabled to make a Will af- 
terwards. The Secular are Biſhops, Vicars, 
ec. and theſe may make a Will, fo asthe 
Goods they diſpoſe thereby be not held by 
them in right of their Church : for they 
nay not deviſe the Fruit of Trees grow- 
ing on the Glebe. Howbeit Corn grow- 
ing upon the Glebe belongs to him, his 
Executor or Adminiſtrator, but of other 
Fruits, Tithes,Oblations and Emoluments, 
the next Incumbent (hall have them to- 
wards payment of the Firſt-fruits : and if 
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CHAP. III. 


What things may paſs by Will, and how 
wuch. 1. Of Lands. 2. Of Goods, 
and Chattels: And of the Tuition of 
Children, to whom, and how it ſhall be 
granted or committed. 


Ands are deviſable, either by Cuſtom 
or by Statute, By Cuſtom, ſuch 
are Gavel-kind Lands, ( which are not 
confined only to Kent, as hath been er- 
roneouſly held from the Grant of Will;am 
the Conqueror.) And one ſeized thereof 
may give or ſell them at his own plea- 
ſure : neither are they torfeitable for 
Felony, according to the Adage, The Fa- 
ther to the Bough, The Son to the Plough. 
2, Lands held in Burgage-tenure by 
Cuſtom deviſfable in divers Cities and 
Burroughs. And ſuch Land may be 
given in Fee-fimple, Fee-tail, for Life or | 
Years, ſo as the Will be enrolled before 
the Mayor, neither 1s It needful to have 
je written according to the form of the 
Statute of Her, 8. for that the Land was 
deviſable 
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deviſable before that Statute, and is a kind 


of a Socage-tenure. 
Citizens, Burgeſſes and Free-Men may 
deviſe their Lands in Mortmain, which 


others who have Burgage Lands may 


not. do, otherwiſe there is no difference. 
But Joyntenant of Burgage-Lands can- 
not deviſe his part, for it will paſs by ſur- 
vivourſhip, 

The Cuſtom of deviſing Lands to 
Feoffees reformed by 27 H. 8. which ſee 
at large. As alſo the Stat. 32 H. 8, where- 
by Lands may be deviſed. 

A having Lands in Socage may de- 
viſe all, except he have Lands of the King 
or others in Knight-Service, but in ſuch 
device there muſt be reſerved primer ſeiſin, 
and fines for alienations, ſuch as ſhould 
have been, in caſe the Land had been al- 
tered or ſold. | 


If one hold 'Lands in Socage, and 


other Lands in Knight-Service, he may 
deviſe all his Socage Lands, and two 
parts of thoſe in Knight-Service, reſer- 
ving three parts for the King or other 
Lords of the Knight-Service Lands for 
Wardſhip and primer ſeiſn, &c. but this 
is in effe& now out of doors. - } 


It there be two Joyntenants or more of 
Land 


_ 
in © 
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Land holden of the King, and one die, his 
Heir ſhall be in Wardfhip. 

Lands, Tenements, "Dake and other 
Hereditaments in poſſeſſion, reverſton or 
remainder may be deviſed as before. 

Ot Goods and Chattels all may. be | 
deviſed , yea as well things extant as | 
things not in being at the time of the | 
device, or during the Teſtatois Lite, as 
Corn annually growing in ſuch Land 3 all 
Lambs coming of ſuch a Flock, depaſtu- 
ring in ſuch' a Field next Year 3 but if no 
ſuch Corn or Lambs. be it is void. 

By Common Law ; It <A grant, B 
an annuity of 107. to be taken out of | 
his Coffers, and he have no Coffer, or F 
out of his Lands in Dale, and he have | 
none there : in both theſe caſes his per- | 
ſon is chargeable. 

By aDeedof Git made of all Goods, 
and Chattels, yet Debts or things i in Action 
pals not : Contrary it is of a'deviſe by a | 
Will; for if a Debt or thing in Action be 
viven to A the Teliator may make_ him | 
Executor only to that, and A may recover 
it in his own name. 
- It a - Man*« :bequeath . another Mans | 
Goods, by the:Civil Law, the* Heir muſt |} 
Frher buy them, or render fo much in , 


value b 


T 

: 
i 
+/ 
ft. 
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value to the  Legatary. But both' by the 
Common Law, and Law Ecclefi aſtical uſed 
in this Realm, ſuch a deviſe is judged 
void. 

There are ſeveral forts of Goods which 
are faid not to be deviſable, as 1. Such 


| as a Man hath inthe right of hi> ite, 


| viz. Debts due to her, or things in 
EK. Action, or .Chattels rea], as Leaies,.. for 
after the Husbands death, they return to 


the Wife. 2. One rmay not deviſe Goods 
which he has joyntly with another, no 


| thongh he make the other joynt Execu- 
| tor, yet he ſhall not be chargeable for 


| thoſe Goods, | but adjudged to have 


SO "0 OF "RP7 , 


them as ſurvivour. 3. Neither may 
one bequeath thoſe things which he bath, 
3s Adminiſtrator to another, for he 
ought not to convert thoſe to his own 


' uſe, but therewith to pay the Debts and 


Legacies of the Deceaſed, and to ditftri- 
bute the reſi in pios wes, and therefore 


E bound to be accountable. 4. - Albeit, 


the Executor of an Executor may 
adminiftter Goods of the firſt Teſiator, 
yet {ſo may not the Executor of an Ad- 
miniftrator, but there muſt be a particu- 
lar Adminiſtration of them granted :; 
Allo an Executor may appoint an Exe- 

CULOC 


fn Appendix to 

cator of the firſt Teſtators Goods, fo 
may not an Adminſirator. Howbeit, 
an Executor cannot give away the Goods 
of a Teſtator, no more than may an 
Adminiſtrator, for they are not proper- 
ly his, but he muſt accompt for them, 

Goods of the Realm, ſuch are the 
Crown and the Jewels thereof, are not 
deviſable. 6. The Maſter of a Colledge, 
the Mayor of a City or Burrough may 
not deviſe things which belong to the 
Burrough, City, or Colledge 3 fo it is alfo 
of an Hoſpital and Church Goods 
( excepting upon the Glebe growing. ) 
7. Goods de jure, belonging to the Heir 
are not deviſable, as Trees growing, the 
Heir-loom, e*c. 

Tenant in right of his Wife , ſows 
Lands, and bequeaths the Corn , the 
Legatary ſhall have it, and not the Wife, 
otherwiſe it is of Cor and Grafs not 
ſeparated. 

Tenant. in Tail makes a Leaſe for Life to 
A and dies, the Ifſue in Tail recovers 
Land againſt A being fecond in formedor, 
this is loft, | 

A hath a Daughter and dies , his 
Wite great with Child of a Son; the 


Daughter enters and: ſows the Land, 
| ſhe 
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» | ſhe hall reap, though the Son be born 
| | before reaping time 3 But if after the 
s | ſowing of Coin and before the Son 
1 | born, the Mother recover Dower againſt 
- | the Daughter, and the ground ſown be 
. | aiſtigned to her in Dower, ſhe fhall alſo 


- have the Corn. 

Windows, Tables, Wainſcoit, Benches, ——— 
J 

| 


and the like, fixed or m ied in earth ** 
go not to the Executor, but to the Heir, 

for they are parcel of the Free-hold and 

to remove them is waſt 3 Allo Furnaces 

: and Ovens, ſet in Mortar or Stone do be- 

) long to the Heir. 

Concerning the aſhgning of Tutors or Guardian! 
Guardians, and the diſpoling of Childrens 
portions during minority. Divers Cuſtoms 


; are in England obſerved. 

A Father hath a paternal power and 

; may appoint a Tutor or Guardian to his 

Child tor a time, and the cuſtody of his 
portion. 


All but the Heir and ſuch as are pre- 
ferred in the life time of the Parents are 
to have filial portions of the Fathers 
Goods : But if there be no Teſtamentary, 
Tutor or Guardian, then the Ordinary 
may appoint the next of Kin, demand- 


ing the fame, as in caſe of A 
£ 
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but if the Child be a Ward, the Ordina- 
ry may not doit. Neither can any one be 
a Tutor or Guardian, who may not be an 
Executcr, 

A Tutor or Guardian may be aſſigned 
to a Boy till 14, to a Female Child till 12, 
and then they may have Curators of their 
. own chooſing. | 
If a Child be a Ward, the Guardian 
- ſhall have him, and all his Lands, and 
offering him a convenient Marriage and 
at reaſonable age, if they refuſe, he ſhall 
have ' the value of their Marriage , 
which ſhall be rated according to .the 
value of the Land : but this is now taken 
away. 

But in Socage Tenure, if the Land 
come by the Mother, the Uncle on the 
Fathers fide, ſhall have the Guardianſhip, 
&@ [ic e contra, and as ſuch ſhall account to 
the Papil for the profits of his Land at 
his full age. 

'Of Fools and Ideots, the King by his 
Prerogative Royal, hath the tuition of the 
Body, and the profits of the Lands 3 but 
after the Ideots death, the Land ſhall re- 
turn to the next Heir. 

Copy-holder Heir under 14 years of 
Age, ſhall have a Guardian yr 

| im 


the Office of an Exeoutor. . Is 
him tilt- 14 as the. Mother, - or 60 of 
Kin: ol] 1. V2 | 74. 1. 003490 4 of 

A Taitor may be ippointed for '@ tim,: 
either limply, or apon! cOhdbeon, = more> 
than one'may be appointed. / 

If the Teſtator'' fay, I commit my 
Children to the tuition of 4, or I leave 
them! to his hands, or to his government 3 
or I defire' my: Wife to take care of my 
Children, 'all- theſe imply the Teſtators 
meaning to- be ſo, and-they {hall be cons 
firmed Tutors. | 

The Office of a Tutor: is' to provide 
for. the Infant, faithfully ' to. admijiſter) 
his-Goods and: Chattels, and to 1arcount” 
for: all 'xeceived- by-him': and if ay take 
away the Pupil or his Goods, he-may cite 
them, and make tliem reſtore tri iv the 
Eccleſiaſtical Court. 

The Tutor may fall bona FEE but 
not Goods immoveable.. 

If a Teftator Will: thrit A (hall: educate 
his Children, and have the diſpoſing, ſet- 
ting and lecting-of his/Lands, yet: he may 
not {ell them, for thei words, diſpole, let, 
and let, properly bear-no ſuch meaning. 

As to the diſpofing of Goods, . we. are __ 
to obſerve, that moderate Funeral exper: ** 


ces are to-be paid out: of the whole, and 
D d then 
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ther Debts,. quegue [wo ordine, but if the 
Executor pay Legacies, and there be not. 
ſufficient - left to pay;:Debts, he ſhall pay 
de bonis propriis, it being a walt in him, 
Cro. Eliz, 646. the 5Report Duke and 
Littletons Caſe. Cheynies, Cale. 33. Eliz. 
B..R. LE TIED | 

If - there be a Wife and no Child, or a 
Child or Children, and. no Wife, the 
Goods ſhall be divided into two parts, and 
; the Teltator 'can but deviſe one half; buc 
now ſee the Stat.22 Car.2. Cap.l1. 

And if there be Wife and Children or 
Child, which Child 'is Heir, or which 
Children were advanced by. his Father, 
in his: life time, -in ſuch caſe, the Wife 
ſhall have half, and the' Teſtatex may dil- 
poſe of the other moiety. But ſee Ras- 
cliffs Caſe, 3 Rep. But it is alſo held 
that a Child preferred ſhall have as in 
Hotchpot it he will caſt in his ſhare... See 
Fitzh.and Brook. de rationabili parte bono- 


Tu78. 

Although the Eaw leaveth all i to be 
diſpoſed of by the Teſtator, yet in many 
Places he is: reſtrained by Cuſtom. But 
note, it ſeemetihy he may difleize of Lea- 
ſes, eſpecially where it is cuftomable for 
the Wife and Children to have a retable. 


part 


\», 


: the Office EZ a "Executor. 


part of. moveable Gods a " Debts. Bro. 
it« Exec. 

Patrimonizin parrix mnenie becaule i It is,: 
to prefer; . 

Matrimonium matris mManuss becauſe the 
is to nouriſh and breed up the Child. .. 

If 4 be ſeized of 3o i and have 
Iſue 2 Daughters, and he beſtow 10 A- 
cies in Frank-marriage ;with one of them, 
and die {cized of 20.3. the:married Siſter | 
may cali up in Horchpor, and have a new. 
divifion and molety., . ... . F 


—— - d . » x» 4 d 
Y 


— 


"Cl 6.6; 


Expoſition of Ti eft amenits. Tees 


"Eſtaments ſhall be favourably xs 


pounded, and according to the in-: 
tent and meaning of. the Teſtator ( which 
| intent ought to be manifeſt and not doubt-, 
; 6 ya Wilds Calc). becauſe he is fup- 
ed tO | like... : 
| Wards nope fie. ſceming, to tend 
to a condition, as (If, Provided, and ſuch. 
like) ſhall not be taken i in Law for condi- 
tions; where the intent of the Tefſiator, 
Dd 2 ap* 


*%. 
4 , 


20 


An 4 r dix 40. 


A BY not to e the Shoe Efiate 
ſeq. >. Hos a limitation; as. 
for ple, by: ſeized of Lands it Fee : 
hAR Mite, which Farids he deviferh to. 
C in oTalh, the remainder to D hail, 
wi other*r —_— - Provided, 
that if tiny of "the In -tailees, bargaih,. Or 
_ the Land, or; any part thereof,” that 
thenceforth' » fac perſons {{lling , 
Oe utterly” excluded, and" the* Fand 
n'to* ;Mirwrzts Tail; as if” ſuch 
"etfon hat not"beerr Hamed in "the'Teſta- 
ment; in this caſe the expoſition ſhall 
be, until ſuch Perſon in the In-tail fhall 
alien, he ſhalt have a5 before : and ſoit is 
a limitation, and not a condition. For if 
- it were taken- for a conditi6n;- 'then B his 
Son ſhould enter, for he only is pris (and 
none but-prixſes may enter for 'a conditi- 
on broken) and then all.the Eſtates were 
determined, which' were” contrary to the 
HY of the Teltitor. But by limitation'it 
fhErwile, Pla, {o. 412, $ cholaſt icas 
Cafe: —_— i 1134; 
"Only bom Effite as carinot be by. the 


Rule of the Comtnon Law conveyed by |} 
ET HY e life of the © Tetia. | 
had ounſel. fuck Pfate | 


eatitige be' devi fed by Telfarnent, As if 
of 4 


# "7, 


the Offi if ir Execntor. 


'4 Aeviſech La to B in Fee, and if do 
not ſuch an A&q;, that, C ſhall have . the 
fan 'to in, wb his a, this - is void: 's 


_ 
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LE EE. | ; i BE | ; Fs : 4 ; 
"Of the Forms of Teſaments.”, » 


T% ſubſtantial .or "dffential form of 2 
| eftament' is the frag. of 4 
Executor, which withbur- it is no Telta- 
ment : for the Execittbr is in the place of 
the Telator 3 and , ornpel llable to Pay 
Debts i » Jon ho helfitk Ames ; withoitt 
natning an ectitor, it P but a Chdi al, 
be there _ 'b gran Gifts” or Le cies 
coltiited os, of Lone is 
to nted” as of 6i ate, 
unto Me'\ {Wife or next Ring In 
But” be it ſolemn, * x en, of 
ten Ir Jpncypetroy, Þ priv deed or unp li- 


vil B, ming ok; appointing TEA 
Exeditor Yehour m te ado, makes a good 
Teftairien thts © $7 $33 3 5 Woe 7 
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. An Executor, may be appqinted ſimply 

or conditionall from a time or to a time 
certain, _—_— Or particularly i in the 
firſt, . ſecond, third or fourth. degree. | 
Simple nomination, as, I make, Tiſtitute 
or Will that, or deſire that 4 he my. Exe- 
cutor, or A ſhall, or let 4 be ry Exe- 
cutor,or I commit all may Goods to 4's diſ- 
poſed of by 4, or I will that  diſpole of 
thoſe Goods in his poſſeſſion 3 in the firſt 
he ſhall be adjudged Executor of all ; In 
the ſecond of {a much as are in his poſlel- 
flon only. 
- 4 The word, Executor- needs not always 
rob ; EX] refſed i .a Will, but circumlocu- 
Tory» Fvords will jb ſo. as. the Teliatops 
-MEA ning be certainly "known, but yihen | 
3t 1s doubtful. Fn the perſon. 'pamed 

be a general Go or Executar, great | 

[4 muſt be t: ken. to ap=eneÞ whether : 

a'Will or not.a Will : 

A. Teſtator ma $S his Will b _entreaty | 


' or _Interro 
one demand * FA J þ | pol 
.and. he. ms jp T this j IS A LES 
TRRERnen Sk : en F's » 
to. IS Wis I tne 
jam gh, fox IP] f the Teftator were 
In 1 fear, jeſt or © dr, though | he” ay I 


r7 : "make 
& "#8. Y . 


7 | 
c | 
1 
I 
T | 
E 
I 
e | 


the Office of .an Executor, 
make, 4 my Executor, .yet it is void;: be- 


cauſe he had not then animum teſte1di. 


As nomination of an Executor :is pure 


and-fimple, being without condition, ſo 


of Legataries,  mutats | mutandis, in all 
things always according to the Teſtators 
meaning : Therefore 'if 4 deviſe to B 
all his Lands and Tenements, all in 'poſ- 
{cfſion . and ' reverſton- paſs wy the ward 


. Tenements, . 


Land. js deviſed ito. P to: ln for "ER 
more, or to him and his Aſi igns, "there 


the Deviſe'-hath a-Fee-fimple 3 but in 2 
Feoffmenit,: ſuch words: create but: an E- 
Nate-for the Feoflees. lifes: i 


A deviſe. of Lands is made to 4 thus, 
to give. or ſell, or do-with at his pleaſure, 
this makes.a F, ce-limple. - 

A deviſe of Land: is —_—_— 
his Heirs! males, chisis an-Eftate Tail, bit 
ina Feoffiment the fanie words make only 
a Fee-fimple,. becauſe: thereby it does" not. 
appear. of . what bodies" the Heits-ſhuall be 
begotten. |. 

Lands are given by. Deed 4. ati: the 
Helrs males of his body,: he hath -iſſiie” a 
Dauyghter, who hath iſſue: a Son; and 
dies;.;:the Son of the Daughter ſhall inf 
have It, but it ſhall return-to the Donor: 
Dd 4q4 - But 


- An Appenilix'to 
F Anke fame;were fo-given by a-devile 
in& WUL he, vz..the Son ofthe Daughter 
{ſhould have.3t: 2 'E 10 CK44:£1-if0 
. Adeviſe madetoran Infant; inthe 'Mo- 
 thers Wamb is. good;::but contrary *of a 
Deed,'Feoffment,: Grant or Gift; for they 
being, made to ſuch are'void. : 
;A. deviſe 5'to and” his Heirs Feindles 
'of Land; the Devyiſce hath x Daughter and 
Son, and dies, in this cafe theDauphter 
ſhall haverhe Larid.and not the Sonthough 
heche Heil). bi bs tn + 
; (Adeviiebfifandito A, charpid dit 
With; payinents; of -weer : the valuz'of the 
profits during his:Life,' thougfy there-be 
the'word Heitsiror: Aﬀighs, | of' for ever, 
yet this is a Feeifunptle 3 | But adovide of 
Land to A in Fee, -aqd-if ho die''without 
Heir, .then-to.B in Fee, this iga void re- 
mander, becauſc;:ont: Fee-fimpletieahnor 
depend . upon. another So Land: was de- 
vided. to the Priar:cand:Covenc-igf'iB fo as 
ary'paid to.' theiDeatbadd-Chapter'of P, 
I. per annum, and in defaultieheveof, 
their Efiate. toicedſt, andthe Land to! re- 
main to the Dran land Chapter;cthis's a 
Yoid ramaindes,.ifor decould not be'limited 
after an Efiate in;Fregind the Heir] northe 
Dean and Chapter thall' take: advantage of 
the; condition,  !: fi A 


the: "Office af an > | 


A Legatary may take his Legacy with- 
ont delivery by the Executor 3 But there 
is not reinedy to recover a Legacy by the 
| Common Law, but only, by citation; be- 

fore the Ordinary : But a Legatary rg 
ſeſt of his Legacy, at the Teltators deat 
may retain it, if there be ſufficient to pay 
Debts betide. 

Conditions ſome are, 1. Neceſſary. 2) 

Some impollible. 3. And ſome, poſhible or 
indiflerent: 
7" Neteſſary i in reſpec of Fatt, as if 
the Sun riſe. 2. Neceflary in reſpect of 
Law, as condition to make one Execu- 
tor to give 100 ), 

2. Impoſfible conditions , and. theſe 
have four lofts of Impediments,  1,., Of 
Nature', ' as' 'to give one, 100 /. if he 
touch the Sky with his hands, or drink 
up the Sea; '2., .Contrary-to Law deeme- 
ed impoſlible,, as if he .mmurder a Man, 
or deflower a Maid. for 5d poſſumus, quad 
de gure Pp? 451k 3. Hard to be - PET- 
formed, #5 '3” baſe Subject to ; marry the 
Kings Duthter, -And 4 of. contrariety 
and repugnancy. 

Ze Ln conditions; or. indifferent, 
of theſe,''1. Some are caſual; as to give 
100 ). if the King of Spain dic this Loa 

$. U8 


Ar Appendix to 
F - Others zre Arbitrary, as.if one go*to 

harch, -Bat here. note, that conditions, 
* unlawful," "irypoſſible and diſhoneli are ab- 
"Tolutely void. 

' Every ©” qndition muſt be. preciſely 
-performed;' for ormance in -part will 
*not ſuffice , foe the whole __ of 
\the Teftator © therein , myſt be Per- 
tormed. _. 
-* A condition that one - £0. to Church 
-on yp IrwrTng and he endeavours fo to 
. do, but he is hindercd by great Floods, or 
[other lawful 'irmpediments, the. condition 
"4 performed : + Bat if in going to Church 
= commit 41 offence, and ; ſtayed for 

tz, this is not_ a performance. of _ the 
onion, when the , conditi 


be perfortned By the Teſfators defayle-, 
Fhis is no bar to the Legacy 6.9 


J.egacy is "given on. condition , that 
he bury the Teltators body..; #1. St. Pe- 
ters Church: in ork, and He « ies. EXCOIM- 
munhicate, *.\ X 

-Eitodtls or” Tegatary under | rome, poſ- 
Hble condit _ adjittable, Putting in cau- 
tient perform the” enditicn, 'ox make re- 
ftitution. . F* 3 

" Gondittog © _ that 4 " Marry the 
Teſto, rfger . he., I5! ready .anf 


"__ willing, 


2 : 


4 —Y AJ. TH. i ge 


SG wp, hong << 


the Office of an Execytor. 


willit Ss but ſhe refules, this i is doubts 
ful, for he fniiſt perſevere if. he will have 


the benefit , © for though - it ſeem the 


condition be' performed in. Law, yet » 


it not 'performed in fat” atcording to 


the Teſtators meaning : - But: it is oo 
trary if the Teſiator remitterh tohitn 
Debt upon ſuch ' condition, and ' ke 
offereth to marry her : or if he be poſ- 
ſelſed of the © Executorſhip , *or Legat 
in the mean time before ſhe repent,” or- + 
100 /: in ſach a Chet,” or a white Horſe 
be given on ſuch condition, upon the firſt 
refuſal,” the Executor or __ will 


have a. right. 


Condition. is . he or (he marry. ac- 


cording to the appointment , _ arbitrez 
ment or .confent of 4, the <ondition'i is 
unlawfut, * but the Legacy is good), 


though tlie Marriage be' Without ſuch 
conſent.” ' 

_ Condition is, that thou Marry ar 2 
Widow, or this, or that particular W 
man, is good, and if thou Derforn it ol 
no Exccutorſhip or, Legacy ſhall paſs, 'be- 


_ cauſe thoy haſt liberty | 1 


A Legacy is giyen \pbn. condition”, 
that hot Marry the Teliators algh- 
ter, thoy muſt not Marty firlt another 

2 Woman, 


"As OR" gp 2 


Woman, and afterwards evi for” "Tf is a 
condition affirmative, and © In tended to 
be . meant of 19 Marriage, and, ſo the 

acy is voids. | But in negative con- 
Legacy | as if, thou do not” Marry the 
Teſtators Daughter, here ' thou, "Marry 
two .or three, and her at the laſt, yet the 
Legacy is good , for here not the tuſ 
Act alone, but all ſubſequent Ads are 
regarded. * - 

A Condition, in reſpect of. place i is 
good : As that one ſhall not "Marry at 
Tork ; for by is at liberty to. youny elle- 
where. 


« 2: SwW.S., 


of his Se on ndcion, Fen nor his ſell 
by Feoffment, . &c. ' Here, if he or his 
Heirs ell 3 the, Donor Or his ii] may 
enter, for this is in favour.of others, and 
Herein = —— Law, and the Eccleſi- 
ical a OS 
' Prohii Ne in a Will, to a a Cup, 
Ornament, Ne of a Prinice Prize got n 
ar; Oc. js'goo0d, unleſs G& Good Goods ivill 
not amount to ay / Debts': £0 Fif ic be fo 
far from hii Fl ſi at he cantiot mp profit 


or, , of ; ek ; he be 


$1 1,48 *# 
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the Ofc f an | Hnnints 


One , by , his Will giveth the reſi- 
due of his Goods, and rakes him Exe- 
ecutor, 0n ' condition he do"piot lelt the 
ſame 3 A mutt Enter into Bold tot to fell, 
before he cat} be admitted | Exectitor : which 
Note, © 

As to tirtie when con tions” are to be 
performed, when, no certafnry thereof is 
expreſſed.;* it” rhuſt be done'as, ſoon. as. 
with conveniency it may after the Teſtators, 
Death. 

_A makes B Executor, on condition 
that he'pive 10 /. to the Poor, he may 
do it at any time in his life ; but the 
Ordinary ' may appoint "the"'time',” and 
if he fait. may grant 'Adthiniſtration, 
But a Legacy, given on. condition that 
he give 10/7. to the Poor, he muſt do 
it as ſoon as he is able. after his Te- 
ſtators Death , or elſe. he: will loſe his 
Legacy. J., bo 

There are alfo caſual Chndivons, as if 
a Ship core from Venice, thou ruſt at- 
tend, and if it come in thy, Life, \381oh 
but if © thou die before, thy 'Executor, 
cannot have it,, though it return after, thy. 
death. 

. Condition is, (if fuch'a one'die with- 
out iſſue, this is much to be taken notice 


of, ) 


4b 
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of, ) for a. Baſtard ſhall. not be deemed: 


ifue , though the | Parents inter-marty 


after the bixth,.. and {uch are iſſue natural, 


not lawful, nox.may they inherit. But if 
A have iſſue by B his Wife, this is law- 
ful; not natural 3; ſo if one.marzy a Wo- 


man, with Child by another, albeit born. 
the next day, yet the Husband mult be 
Father 3 For whoſe is the Cow, his is the, 


Calf. Tf a Wife ccohabit with an Adul- 
cerer, yet if it be poſſible that the Hus- 
band may come to her, the Husband ſhall 
be preſumed the Father, nay. though. the 
Wife own the Adulterer, and the Child 


be like himz- for that might happen by - 


the Mothers conceit, at Conception, fo 
Facobs rods, Erhiopian piQtue, .&c. but 
if the Husband were hot at the time of 
Conception, within the four Seas, or far 
diſtant, or . impriſoned, it will 'be judged 
otherwiſe: Alſo if diſabled. by Natare or 
old Age. In no caſe, ſach Children ſhall 
= RT. 

* If a Child be born alive; ind heard cry, 
the Father by the courteſy of England, 


ſhall have the Land for bis Life, otherwiſe 


if it were an abſolute abortion, 


Remedy 


1 


the Office of an Execntor. 
Remedy for Creditors and Legataries, du-. 
reng the ſuſpence of the Condition. 


For they: are due preſently; :therefore if 
is provided by the Statute: of! 21 H. 8. and: 
32 E. 3. that Adminiſtzation be granted to” 
the Executor for ſo long time as the con- 
dition depends. + {| 411 

If a Condition be delayed to be pers: 
tormed by an Executor, it: being in his 
power, it is his fault, and he ſhalt be ex-' 
cluded. 5711 4 3 ic 1:1 
| An Adtion againſt an :Admfniftrator” 

ſhall abate, if there be an Exccutor which 
will prove a Will, after the Adminiſtra- 
tion granted. The Ordinary: may ap» 
point & tume to- every Executor at the ' 
petition» of Creditors to- prove the Will, 
j and if he refuſe,  Adminifiration -may be 
granted unto ſuch as have intereſt until! 
the condition: be extant 3 or: he-may grant 
| a Letter ad tallendum bona: defuntti, but 
upon ſuch Letter an Action willlie againſt: 
the Ordinary, as it might have done again{i- 
' the Adminiſtrator, yea tholigh ſuch one 
{ell boa peritura, he may be: dacd-as Exc-! 
cutor kn his own wrong, : F: 

Ten 
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Ten pound a year given to one by a 
Teſtator, till his Son attain 21 years of 
Age is good, till he ſhould attain, though 
he die in the mean time. | 
If the Executorſhip be only limited, 
and the time of- Age not joyned to the 
ſubſtance,: as.. I. give to 4 100 J. and 1 
Will the fame. be-payed when he comes to 
21 years of. Age, and he die in the mean 
time, yet the Executor or Adminiſtrator 
ſhall recover it. . P 
; An Executor may be particular, as of 
his Goods, . &c. in Yorkſhire, or Univer- 
fal as of all his Goods: the particular 
Executor.,is. only: chargeable ſo far as he 
Adminifters, and : cannot meddle.with the 
reſt: But if one make' 4'an Univerſal 
Legatary,; Orti give: him. che -reſt of his 
Goods, .and>make' no other | Executor, 
he - . ſhall|; be; deemed | Executor, at 
_ Adminiſtration - may. be granted to 
Two care:'made Executors, one dieth, 
tis Exccutor may not. joyn with the firſt 
Executor: in the: execution "of the Will : 
and: .if ſuch: Executor of. Executor, have 
any | of  the/;;Teftators Goods, the firſt 
Executeri>may-have: an Action for them, 
and if the ſurviving Executor die in- 
| teliate, 


the Office of an Executor. 
teſtate, yet - the Executor of the Executor 
cannot'meddle. Alfo if 'one Executor be a 
Babe, or beyond Sea, the other is akuſees- 
ble in' the mean time: - 

If all or one Executor, refuſe to utt- 
dertake the Executorſhip, the other may 
ſue or be' ſued : Bat firſt there muſt be 
ſummons and ſeverance 2: but if the refu- 
ſing Executor afterwards become willing, 
he' may joyn with the Executor- and” be 
admitted; and if he releaſe a Debt due to 
the Teflatcs i it 4 good, ſo | it be releaſed] be- 
fore Judgmen 

One Ms a Debt Fon to 4 and aftes 


| takes Adminiſtration of the Goods' of 14 


the releaſe is void,” for that 'there was 10 
rigfit of Action at 'the time when it w 
executed; | P : FAt2 2 

Two' or more T———_ are NV 
all refuſe but A, and he proves the' Will 
and after -maketh B his Executor , and 
dies,” the reſt who refuſed may not -joyn 
with By but he may fue, or be ſued alone, 
for the-firſt Teſtators Goods, Byo Tis. Execs 
Dyer 35. fob. 160, ' 

Divers Executors are mac] , - one 


getteth poſſeſſion -of-'Gbods, the othet 


have no remedy againft him for' any 
part, for one Executor may not ſue ano- 


Ee ther, 
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ther, but in caſe the Teſiator give to. one 
Executor the reſidue of his Goods, - he 
may retain them. or ſue any other that 
holds them 3 but if he give all his Goods 
to, his: Executoxs, thev are to be divided 
and. the Ordinary hath power to prevent 
fraud among them. - But if one Executor 
die, . the ſaxvivor ſhall have his part, . unleſs 
the. Tefjator appoint that the Goods ſhall 
be equally divided, for thoſe words (equal- 
ly divided) in a Will do make a Tenancy 
1 -COMUNON. 

Two Witneſſes void of exception, ſuf- 
ficient to prove a Will : but if the Teftator 
ordain-that one Witneſs whom he nameth 
and. trulieth, ſhall praye the Will, and he 
dath. it, this is ggod proof 3 But a (olemn 
Teſtament muſt be proved by ſeven Wit- 
neſſes, .and. every. one 'muſi fer his Hand 
andy Scal to Its " | 

Any Languape, . Hand, or Charadeer is 

good tor a, Will, ſo; that it may. be un- 
togd. & Vitimm Scriptoris will Not 

hurt, for as falſa Orthographia non witiat 

Chartam : Sic nec Teftamentum. 

I In Nuncupative Wills and  Teſtaments 

it-t-, good to #74 oolay and, am- 


bi 
237: aaks 


the fin ay —_ 
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What Perſons BY & | repalte F Hee 
Y rorſhip us ” 


od Leg aries: 


"Teftator may - ants re ed 

.- Children, and make a Stranger: his 
Tune: or Vilkin if he make a:Vad 
lain of his own Exccutor, it” 15 [4 22am» 
mifhon' but a Villin of another: being 
natned Executor, may Have an Action Þ 
gant his own Lord. 


ries, her Huchand one may reealen Di 
due to the Teſtiator.: ©. - 

An Infant Executor, -may releaſe-a Deke 
due to his Teſtator, during his Minory, 
ab he receive due wn for .the 
' IFf:@ Child beundes; 7 years,” he: ny 
have a Tutor, and fuchy Tutor may'&l) arty 
of the Teltators. Goods, but for weuntiicy 


ON 
E e 2 A 
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A Teſtator making his Debtor Exe- 
cutor, the Debt is extinguiſhed if he 
prove the” Will: -Atf6 making a Credi- 
tor Executor, when he makes an 
— he may: detain his own Debt 


\ 

A and B bound to C for Mony, C 
makes *A Execytor, . by. this the Bond 
is releaſed 5 4 indebted to. C, the faid 
C makes A and F Executors, A dies, 
F ſhall have no Action againſt the 
Executor of £- for: that Debf : Fur 
if [the \Teſtator be indebted to A, and 
makes him and B - Executors3 if - 4 
zefuſe: to -prove the Will, and -B: prove 
it ,. -4-may have: Aion for his Debt 
againſt B : - ſo Debt by Teſiator /is not 


extinguiſhed by .a Creditor | 


Executor , : So. He: | Adminifiers;; [But 
Debtar: refuſing; to'- Adminiſter -be- 


ing named Executor,:- the Debt is ex- | 


tinQ : unleſs there want Aﬀets fo.. Pay 
Creditors. h 


=;Þ Lalledge,. City, or or Nulerey,. may 
be appointed Executor : but an Apoſtats | 


3: incapable; to -take or. make Executor : 


So Ftlon.attainted, . and cxcommunicats | 


. , : C200 7” 4-4 "oo & - 43 


Fc Ch «by 


Fd 


the Office of an Executor, 
Church-Wardens, are no lawful Cor- 


| poration in every reſpe&, but in ſome 


relpe&ts they are ſuch a Corporation, as 
may ſue” for a Legacy given to the 

Convict Recuſant at the Death of 
the Teftator, or time of Admini- 
ſiration.. : granted 4. dabled to <bs p 'Ex- 
ecutor, Adminiſtator, or Guardian 
in Sdcage or Chivalry. See the Srat- 
3 Jacobs. 0 
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1. From the Law, as the Biſhop, 

or Ordinary. 2, The ſecond is made by 

the Biſhop ox Ordinary, 3. The third 
by the Teſiator himſelf, 


If an Executor refuſe, or cannot prove 


f 
niftration, eur Teſtameuro annexo, and 
this Adminiſtrator is charged to perform 
that Will, and is called Executor Dati- 
ous, for he is the Ordinarjes Deputy or 
Steward. 
The Ordinary may call to an account, 
Auch. xe- 
vocation may be ſecret or implyed , as 
Adminifiration granted to 4 and after 
to B, the grant of the later revoketh 
the firſt, as a later Will revokes a for- 
APA BO Acts gopsiby 4 before ſuch 


Tee 


the Office of an Executor. 


revocation are good, 27 :H.8.26. per Fitz. 
4 B 7. 14. per Trematile. Pro. Nowel 
Caſes 330: Executor Teſtamentarims, being. 
one ſo inade by the Teltator, may with- 
out Authority from the Ordinary pofleſs 
himielf .of - his Teltators Goods . and 
Chattels; and after probate of the Will, 
may commence Actions. But if he be a 
meer Executot, he may' not convert the 
reſidue of the Goods.to his own uſe, bat 
be :accountable for them, -neither is7he 
to have any other benetit' than what 18 
appointed by the Will, -or- allowed for his 
charges..or pains by the Ordinary, and: if 
ſuch Executor die Inteſtate, from theixce» 
forth: his Teftator ſhall; be laid. to die; In- 
teſtate, and Adminiſtration Je benis non; 
Adminiftratss (hall be granted. | 
An Executor (ſome. ſay) is not com- 
pellable to' prove the , Teſtament before 
Citation : but if he be cited and refuſ& 
he ſhall-loſe his Legacy, and- the Qrdijary 
may | grant over Adminifiration 'to- ano- 
ther, until he will accept, »&-c. but it;he 
hath medled with any\:of "the Teſiatorg 
Goods he is compellable to land to it; 
- If * Adminiſtration be granted, whete a 
Will may: or can: be: produced, and: the 
Execator hath not refuſed; the Execatan 
Ee 4 may 
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may bring an Action of Treſpaſs againſi 
ſuch Adminiſirator, if he medled. Yd. 
Br. Abridgement -——— edit 1599. Tit, 
el 112. - " 3: Fon 


To him that is Lfrow to hi LS?" fT; 
. be better to accept, or, refuſe "Execu- 
4, Forſhip it {f fo he, known, That, 
ot 


- _H6 ks + 


| \ 'Bgerutor 1s chingeatde to Creditors ſo 
fir as the:Goods do-extend, bat; for Debts 
due to the Teſtator, he ſhall not be ;;char- 
$d' with Aſers, for: they are things in 
Adion, - and not {in Poſſciion, - yet: he 
muſtuuſe hs ren Mm and oft them 
In," , 

The Heir ſhalt. "A none: of: the Goods 
eri\Chattels :of '/ the. Deceaſed: ;;- nor : ſhall 
thei Executor:/ have: any - of ;the Lands, 
Fenements, or 'Hereditaments, unleſs. the 
Willappoint them to ſell Lands,\fdr which 
If two .or three be appointed, and: ſome 
refuſe 'to prove the. Will, the refit that | 

| fitove it:may-ſel notwithſtanding,» 0 
If. 'the Teſtator appoint his' Executor 
-tofell Land, -and to diftribute-.ttie” Mony 
In'1p;bs uſwe, and they enter and: convert 
the to their -own uſe, for: two or 


6&5 three 


0 "- ws 
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three years, ithe Heir may - enter uypait; 
them, and exclade them, | for- the Franks; 
tenement i is in him; neither -if one- 
Executor die before fale, may the (urvie-- 
vour fell, but contrary if the- limitation- 
be for payment of the: Teſiators Debts; - 
for then-the ſurviving Executor may ell. 
39 Aſſ. 17. And it ſeemeth; by the.iſſue 
in that Book that any one of the- Exc; 
cutors may - by himſelf : ſel. the Land. 
without his Companions though they.b&; 
alive, and notwithlianging that they. have 
but a power and authority given them, 


which is joynt, and in moſt caſes muſt: 


be performed according .to- the, limitatir, 
on, but it ſeemeth that, that is admitted- 
for the ſpecial reſpect \the- Law hath 
to have the Debts of the Decealed 
paid, Vid. Fitz. Tit, Afſ- 336» Et Exe- 
cutors 117. : org JOAN £34) 
An Executor may. recover. or diſtraing, 
for Rents, ,Fee-Farms, Annuities 'and Ar: 
rearapes, as his Teſtator-might have. done; 
Alſo thei Htsband - may do- the like, far- 
Rent due to his Wife ſhe/being dead. -:;-1 
An Executor of an Executor in- all 
caſes may ſue for the) firſt Teltatprs 
Goods, and be ſued for his-Debts, as the 
firſt Executor might : .] neithex , ſhall' the 
Goods 
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Goods of 'the firſt be:. pat'!in -Execution 
for: the” ſecond Tetiators Debt, but thoſe 
Goods muſt' come to the fecond Execu- 
tor- by relation, and thereby the property 
of 'thern which was before in the firſt Ex- 
eciifors' is colveyed to his Executor, 
4 being''Adminſtrator' to/'B; names 
©-his: Exctutoi find dies,'- G-\ghay not 
meddle with the Goods of B;''but new 
Adminiſtration thall be Eranted! to the 
Friends'of 'B.'! © 
YT atr Eavcatot after days dnonicici 
given, refuls t5:prove the Will, he ſhall 
loſe his Leg4ty;"but contrary ' if he were 
not ſummoned td fiand: to it. Neither doth 
a'Wife loſe her thirds, nor:Children their 
al portions? by 'refuling to _ the 


wy Wife- Exceturrint carmot far: or be 

ſued without her Husband, but ſhe: may 
do- any extrajudicial aQt , as receive or 
releaſe Debts; 'or pa y Legades: without 
her Husbarid ;7But Fe the die he can no 
more meddle ;-And ſuch Wife Executrix 
may make her will, and name an Exe- 
eator, . --- 

*iTF there- be thite Or four Bncurom, 
fiwo or one* iniay releaſe any Debt with- 
our his Companions, unleſs- it "X 

udg- 


the Office of an Executor. 
Judgment :. But- it is not ſo with Admi- 
niftrators, for they have bat” one Autho- 
rity given” thetn' by the' Biſhop over the 
Goods, which: Anthority being given to 
many is to be executed byallof thern t6= | 
gether. ' 

'An fndontor muſt- pay: Debts; befor 
Legacies; 'i elſe if theteby- aviſe a want of 
payment "of -Debts, he  ſliull pay ont” of 
his own ' Eftxte. Here * note that of 
Debts, ſortie ate to be preferred!" before 6+ 
thers, Cro.'Eliz. 646. & 
fore Re nizance, &c.'5 Rep: 28;  Hay- 
riſons Caſe, Leow. 3. 270-B ba and Bails 
Caſe. So ſome Legacies are to be pre- 
ferred, 28;:29*H. 3. Dyer r 52." 4 Eliz. 
Dyer 230367 208 Dyer, 7'Bliz.232: ” 


i As: fo the time for __ 2. _ 
eur ic at pln th Ordwar fond x 
_ eoy,) on gdn we 


-' The « dry of the Exeonith; to prove 


the Will, > the Teſtators: Debrs, and 
Legacies, and 


 are-Wolint for the 

relidue , and therefore the Inventory 
onghe / tobe t9ade* beſtxe the Execntor 
meddle with the 'Goods ;' Taro which Tn- 
ventory are-'t'be par Goo! Chattels, 
Merchatdie ; all Rights 4nd _ 
ms 
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Emblements, Corn growing,: ( but not 
raſs, or, Txegs-\growing,. for, thoſe belong 
to the Heix, fo do things affixed to the 
Free-hold, alſo Glaſs in _ nailed 
OT. not mailed, 'Wainſcot and-the like) but 
all other Goods and Chattels are to be 

t into. the | Inventory ,:-and_ the Or- 
as inary may appoint a time; to bring/in the 
Inventory.., Se; the Staf, a2 & 23 Car: 


: 2. Cop. 1 ” by But an Executor medling 


with Goods, -upleſs for Funerals; &*c. not 
having -made{ an. Inventory\is -lubje&t-to 
Eccleſiaſtical cenſure, although:-the Ads 
Jone by him. bClore 2 yrou are good in 


Ky © 


C23 vIL 


i. EE axe to. ' CADET before 
the Biſhop of the Digcely,. except in cer- 


.>=iT Qin Seigniozes or Juriſdiftions, or where 


Gere 2x6 hong: natabilia:jn divers Dio- 
> ayd.gogd Debts anjqunting to 5h 


ae by one Or Moe in ſome other Dio- 


- =.» eſs, or particular juriſdiction, yet with- 


in that Propipces. do make bong notabilia 
as well as Goods and aroma xeal - or 


d.; 

If the Metropolitan . that a 
Man within .any Dioceſs-of his Province 
die poſſeſſed of bona wotabilia, where 
indeed he hath none, and grant' Admini- 


ration 


he Shah I 3 


the Office of an Exetutor. 


| firation therefore .of- the Goods, . this i$ 


not abſolutely-void, becauſe. the Metro- 


| politan hath- Juriſdiction in. ll- Dioceſles 


within his Province, yet :neverthele(s it is 
voidable. But if the: Ordinary of a pe- 
culiar Juriſdiction, grant [Adminiſtration 
of, the Googs- of one dying -poſſefled. of 
bona wuetabilia; this is abſolutely void, e- 
ven for the Goods in his own jurtfdiQion 7 
for the Prerogatiye Court, ought to grant 
the ſame. a | 

A Will is to be proved: two ways, the 
I. in Communs forma, and here--no per- 
ſon is cited, but the Executor makes 
Oath that it is the Teſfiators ,laſt Will. 
Or, 2. In form of Law, and .this muſt 
be done per teſtes, wherein there muſt be 
publication and a definitive ſentence. 

A Will proved in common form in 
abſence - of them which have- intereſt, 
the Executor is; compellable, to prove the 
ſame again in- form of Law,-and if the 
Witnefles be dead, it will. endanger the 
whole Teſtament; unleſs 1 years be paſt 
ſince the Probate : But being once proved 
in form of Lay, no more to be drawn in 
queltion..- x- T3541 j. 411 ' 
+: Fees due for Probate. of Wills are, if 
the Goods be under 5 /.-lixx pence to = 

_ 
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Regiſter ; if above 5 /. and under 4o 7. 
three ſhillings fix pence to the Ordinary, 
and to the Regiſter one ſhilling. It above | 
40 7. to the Ordinary 2 s. 6 d. and as | 
much to the Regiſter by 2x H. 8. For | 
the Copy of the Will and' Inventory, no 
more than was payed to the Regifter for | 
Probate, or -a- penny for tgn lines at the 
Regiſters Ele&tion : upon forfeiture of the 
- overplus taken, and 10/7; to the King and 
the Informer. 

The courſe of Debts im order to pay- 
ment we have already ſpoken of , we 
ſhall only here note, that if there be di- 
vers Obligations, the Executor may plea- 
ſure which of the Creditors he pleaſech firſt, 
and. the other have no remedy, though 
Aſſets be wanting. Door and Stud. Lib.2. 
Cap. IO. | 

It two commence Suits for ſeveral. 
Debts, he that firſt obtains Judgment 
ſhall firft be paid 3 an Executor may plead 
a' dilatory Plea, as in abatement of the 
Writ, by Effoyn,  imparlance to one, and 
then another commence/a Sait, to whom 
he confeſſes a Judgment, that Judg- 
ment ſhall be ſatisfied firſt, though the 
others Suit was commenced before : but 
an Execltor may not plead a falle _ to 
2 ay 
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delay him. that tirſt commenced Suits 
| Dotfor and S;ud. Lib.2. Cap.io. 


” - Aoriuaries. 


No Mortuary is to be paid, under. ten 
marks in moveable Goods, upon forfeis 


| ture of the, /urplas, and 4H 5. to. the party 
prev by 21 #. 8. neither is it payable 


ut where accuſtomed, and due but in 
one place, where the party was moſt in- 
habiting. . _ 

Above ten marks clear, his Debts, he- 
ing paid, and under 30 /. ſhall pay for a 
Mortuary 3 5. 4 4. between 30 and 40 4. 
6 5. $ d, above 4© 1. (hall pay 10 5. and 
this is to be paid before a-Legacy without 
defalcation. | 


Account. - . 


. It is neceſſary that an Executor make 
his account and procure. i:is diſcharge by 
Acquittanze or otherwiſe, tor he 1s ſubs 
ject to be called to an Account judicially, 
both by Cxeditors and. Legataries, and 
that within a year, or when the Ordina- 
xy pleaſes, wherein he mutt declare what 
Goods and Chatcels, have come his 


I 


. 
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© "Ur Hypendix to 
hand, what Debts and Legacies he hath 
Paid, in which" leffer ſums may be pro- 
ved by his own Oath, and greater tums 
by Witneſſes: And the retidue ought 


to be diſpoſed as heretofore in pos 
»ſas, but the Executor hath uſually de- | 


Tained them, upon pretence more Debts | 


may appear, But fee what is now. to be | 
done ” the” new 7 Stat. 22, 23 Car. 2, 
Cap. 
hs this account, all Funeral eXPEnces, 
juſt payments, and reaſonable charges are | 
to be allowed. - 

An Executor not being reſolved to 
meddle as Executor, then maſt not Ad- 
miniſter the Goods as Executor, for then 
he is compellable to undertake the bur- 
then : in the mean time he is ſubject to 
all faits of Creditors, and cannot ſue for 
want of the Will being under ſeal of the 
Ordinary. 

- If a Creditor take but ſo! much of the 
Teſtators Goods as his 'own Debt a- 
mounts to, yet he is Exccutor in his own 
wrong: But to take the Tefiators Goods 
to preſerve them from periſhiing or to dif- 
poſe of part thereof for the Funerals, or 


to make an Inventory, makes him not 
Exccutor i in his own wrong. 
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CHAP. VIII. 


How Teſtaments become void, 


—Eftaments * Herein void by ſeveral 
. means , as when they are raade 
through fear, immoderate flattery, fraud, 
incertainty or imperfeCon, or the Teltator 
hath not animumteſtandi. But if ſuch a 
Teſtament after the fear is paſt be confirmed 
or-ratified, it will be good: . + | 
Error in quality to avoid a will is 
this, as I make my Coutin F my: Execu- 
tor] or- becauſe thou haſt lent me;760 /J, 
I givethee 100. or for that my- Son is 
dead;rthou ſhalt be: my Executor, when 
in truth. there; is no.Couſin F,no Many 


lent; nor his Son dead... +: (no; 


Error -1n. quantity :15,] when'a "Feltator 
meaning to bequeath- a: fourth 'part-of his 
Goods,- it is ſet. down». balf, or intending 


to. "Sire. 50_1,-the Writer ſetteth down 


Ff 100 /. 
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300]. or e contra; or I give to A all 
the Debts he or B oweth, and he owes 
nothing, all theſe bequeſts will be 
' void. | 

But if one give A 10/7, which he 
owes him, if the Teſtator be in good me- 
mory at the time of the gift this is good. 
So if one give 10 /. being in ſuch a Cheſt, 
and there are but 5 /. found, yet it will 
- be good for the 5 /. But if the Teſta- 
tor believed 107. to be there, unleſs the 
Executor can prove that the Teſiator 
knew there was but 5 /. it ſhall be good 
for the whole 107. 

A Will may alſo: be void for incertain- 
ty, a5 1 -miake one Man of the World my 
Executor , unleſs 'there | be plain proof 
whom the Teſtator meant, it is abſolutely 
void. 

- One made his will and named F 8 
his- Executor , whiceees there were two 
or three 'of that name. this ſhall be void 
to. all, .unleſs the Teftators meaning ap- 
pear: to one :or other more familiar or 
friendly with him, . then he ſhall be admic- 
tetl; or if they be all of. Kin, the neareſt 
of Sod = KY : 
one give a to a Church, his 
—_ Church ſhall be underftood, ſoa 


Le- 
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Legaty to the Poor, ſhalf be iritetided to 
the Poor of his own Pariſh, but if he have 
any poor Kindred, they are principally ta 
be regarded. | bk. 
It hath been held that the Morher is 
not a Kin to the Child, and to chat pur- 
poſe it was Iong argued in the Duke of 
Suffolks Cale, 39 i 6. fol. # Hut, ſince 
hath _ beed adjudged to ' the contrary , 
3 Rep. Ratchffs Caſe, and 21 H. 8, 5. 
Or if one make the next of Kin Execu- 
. for, the Mother ſhall 'be admitted before 
any but his own Childien, viz. before 
either Brother or Siſter, according. to 
the Stat. 21 H. $, See Bro. Novels Calcs 
5 E.6. Num. 415. ; 
A Tefiator gives a Horſe and hath 
none, yet it is a good Legacy : the 'con- 
trary. hath been held by fome of Sheep, 
or a gold Chain, that if there be none, 
the Legacy is void, but the better opinion 
is that it is good. So 
A Legacy of Land, Moriy, Wheat, &c. 
is uncertain, and ſo naught, but if it be 
added tor building Bridges, repairing High- 
ways, maintaining or relieving Poor, then 
| ſo much as by the Otdinaries appointment 
ſhall be thought fit, ſhall go to perforima 


the intent, : 
Fro Bona 
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| Bong animi, corporis, fortune, VIZ. Vir- 
tue, en, Wealth, are by the Civil Law 
termed, Moral.: | 2. Natal. 3. 
Caſual. The firſt and ſecond are not in 
our diſpoſe, and. therefore the Law takes 
notice of the third, -viz. caſual, under 
which the Civil Law takes in Lands, 
Leaſes, Obligations, Debts, and all- other 
Goods, his Debts paid, - But, the Law 


It this Realms takes in only *Houſhold- 
Goods, Chattels perſonal, &c. But no- 
thing that is of the Nature of. Free-hold, 
nor Leaſes for years, ,(much leſs for life) 
nor Choſes in Aion, as Debt upon Pro- 


miſe or Obligation, 

Chattels fignifie all Goods, moveable 
and immoveable, unleſs fuch as be of the 
nature of F rec-hold : ; Of Chattels ſome 
be real, as Leaſes foryears, ſore 'peiſonal 
As moveable Goods, Mony, Plate, Houſhold- 
ſtuff, ec. but Hawks and Hounds are' no 


 fach Goods. 


Goods moveable are ſuch as aQtively 
move of themſelves, or paſſively are moved 
by others. 

Immoveable._ Goods are ſuch as are 
not dependent upon the perſon; but to 
ſoine other things, as Trees growing, 
Fruit on _ —— or Rent for term of 

| years, 


LY 
£ 
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years, But no Lands, Tenements, or 


Franktenements. 

Admit four ſeveral perſons, make four 
ſeveral Wills, wherein the. firſt gives A 
all his Goods, the fecond gives 4 all his 
Chattels, the third gives A all his move- 
vable Goods, and the fourth gives to A 
all his immoveable Goods. In thiscafe, 
Fa is to have the” firſt Teftators whole 
ifate, being in effect his Executor, Heir 
or Univerſal Succeſſor :. Alſo he is to have 
all his Debts, and pay all his Debts, and 
all his Mony of what Coyn or Metal 
ſoever. '-And fo it is as to the fecond 
Teftator in all things; And if 4 die be- 
fore he prove ſuch Will, Adminiftra- 
on is to be granted to- the next of- Kin: 
of A, - not of the Teltator : But the 
Teſtator giving A all his Goods or 
Chattels, if he make B his Executor, B 
mult enter to all, prove the Will, pay the 
Debts and deliver over the re/iduums to 
A being Univerſal: Legatary, Bur if 
the Teſtator have 100 J. and being in- 
debted 20 1, bequeaths the one half of 
his Goods to his Wife, the whole to be 
divided, between her and 4 his Exe- 
cator, here the Wife ſhall have 50, with- 
out defalcation, and the Executor muſt- ** 


Fi 3 pay 
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pay the Debt out of the ather half, which 
are Aﬀets in his hands, and this caſe was | 
fo adjudged by two Chief Juices and }F 
others, | FT 

For the third Teſtator, 4 muſt have | 
bona moventia'&* mobilia, all aQtively and } 
pelirvely moving or moveable , as alſo | 

ruits growing by Induſtry, as Com, ec. | 
but - not natural, as Graſs, &*c. but if 
 Fand he appointed to be fold by Will, 

the Mony =_ arifing ſhall not be ac- 
counted as any of the Teſtators Goods 
or Chattels - Or if a Teſtator have bag- 
ge up Mony, ready ſbortly to be payed 
for Lznd bought, this may not be diſ- 
poſed of in prejydice of the Heir. For 
the fourth Teſtator, by the word im- 
moveable Goods, paſs: all natural fruits, 
as Graſs growing, Fruit on Trees, Fifh | 
in 2 Pond, Pidgeons in' a Dove-Coar, 


Co ; 
Goods moveable and immoyeable, | 
are given as a Legacy 5 it hath been much | 
diſputed, if Delos and . Qbligation pals, 
and it is agreed that they do, and alſo 
Rents and Arrearages thereof behind 3 
but {auch a Legatary of moveable .and 
immoveable Goods cannot fue for ſuch 
Rent, Arreax, pr Debt ja his own Name, 
| ' 


the Office of an Executor. 
for the Executor muſt recover them, and 
then may he ſue the Executor in ' the Ec- 


cleſiaftical Court for the ſame, and if the 
Executor refuſe to ſue the parties, the Or- 


J { dinary ſhall compel the Executor to give 

p | one or more, Letter or Letters of Attorny 
O | to the Legatary to ſie for the ſame in the 

ie | Executors name, but to the uſe of the Le- 

1 | gatary himſelf. 

a A gives all his Houſholdſtuff to B, 


" | by his B ſhall have Tables, Stools, 
# Forms, Chairs, Carpets, Hangings, Beds. 
| Bedding, Baſons, Ewers, Candleſticks , 
all ſorts of Veſſels, ferving for Meat, 
Drink, being either of Earth, Wood, 
Glaſs, Braſs or Pewter, Pots, Pans, Spits, 
Kettles, and fach like 3 But Books, Wea- 
pons, Tools for Artificers, Cattel, Vicu- 
als; Corn in a Barn, Carts, Plough-gear, 
and Veſſels fixed to the Free-hold are not 
ſo eſteemed. 
Plate uſed iz the Houſe, as Cm, 
Bowls, Candleſiicks, &c. are Houſhold- 
ſiaff, but ſuch as are kept only for (hew or 
Ornament, being no otherwiſe uſed, ſhall 
not be reckoned as Houſheldſtuff, unleſs 
the Teſtators meaning appear in plain 
words otherwiſe. 
If after a Teſtators Death , there be 
. found 
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found two Wills, the one made in favour 
of hi® Children ; the other in favour of 
Strangers, that to the Children thall be 
confirmed. But if one Teſtament be 
proved, and the Executor poſſefſed 'of the 
Goods, it is not afterwards to be diſpro- 
ved, or he diſpoſſefled by means of 'ano+ 
ther Will of the ſame date. 

There are two Teſtaments, one to- 
Children, another ad pios u/7s, both of 
one date, that to the Children ſhall have 
the priority. 

A Legacy is given of all his Debts, no 
more will paſs than thoſe Debts then due, 
not ſuch as grow due after the Will 
made. So if a Teſiator releaſes to A all 
his Debts, ſuch as grow due after the 
releaſe made ſhall not be diſcharged. . The 
5 of Apparel, Books, Houſholdftuft , 

Co 

But in theſe and all Caſes the mind of 
the Teſtator muſt be reſpeed. 

A Tettament begun, though not finiſhed 
1s good, ſo far as it is proceeded in. 

A draught of a Will not acknowledged 
by the Teltator is no more a Will, than a 
draught of an Obligation is an Obl gation 
unſealed. 


A 
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A Teſtament found written, with the 


Teſiators hand in a Chelt among(t dther: 
Writings of account ſhall be good-; if the 


fame be dated and perfect. 
The laſt Teſtament is beſt, and doth 
abrogate and annul all former, although 


the Executor refuſe or die before, or. 
after the Teſiator. But it the later Te- 


ſtament be imperfect or the Teltator com- 
pelled by fear or fraud to make it, it is 
void. 

A Teſtament ads. 10 years before 
death is nevertheleſs good whatſoever after 
may happen : But a Teſtament is preſu- 
med to be revoked, when the Teſtator 
and Executor become great Enemis 3 
Alſo when the Teſiator in heat of Anger 
conceived againſt his Son , or ſuch as 
ſhould have Adminiſtration and afterwards 
they are reconciled. 

A Teſtator after a Will made is at- 
tainted of Treaſon, Felony, Herefte, or 
Apoſtacy, &c. unleſs he obtain a pardon, 
or be otherwiſe reſtored , the Will is 
naught. 

If an Executor cannot, or will not prove 
a Will, it loſes the name of a Teſtament, 
and muſt be afhxed to an Adminitiration, 
yet the Legacies, are ſtill due, F 
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An Executor muſt be capable at three 
ſeveral times. rt. At the making of the. 
Will. 2. At the death of che Teſtator. 
3. At the time of Probate thereof. But 
in conditional Teſtaments, the Executor 
and Legatary being capable at the time 
of- the condition to be performed, is 
fukcient. 


Ademption of Legacies. 


A Ship was given for a Legacy, which 
was afterward ſo repaired that little, yet 
forme of the old remained, that makes the 
Legacy good 3 fo of a Houle repaired after a 
WM made: but if the old Houſe be 
wholly pulled down, and new builded of 
other ſtuff afterwards, this makes the Le- 
gacy void, ſo if blown down or fired by 
chance and new built: or if the Teſtator 
after the Will made, ſell or give away the 
ſame, this takes away the Legacy. 

_ A Tefiator gives an Obligation to 4, 
and after this the Obligor pays the 
Teſtator the Debt in ademption : but if 
the Teſtator- confirain him to pay by 
courſe of Law, there the Legacy is ex- 
tinguiſhed, 


Tranſ* 
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Traniferring of Legacies. 


From one to another 3 as a Legacy is 
given to 4, provided it 4 will not do 
ſuch an AR, to be void to him, -and B to 
have it: A dies, yea before he can do it, 
yet was always willing to have done it, 
here the Legacy is not transferred. 

A Teſtator gives 100 /}. to 4 upon 
condition he pay for 1o years 10 s. a 
year - to the poor, &c. and after he gives 
the ſame 1007. to B without any condi- 
tion, yet B muſt perform the firlt condi- 
tion. 

Lands are given by Will, wiz. in the 
beginning of the Will to A in Fee, in the 
later end to B in Fee this is to be de- 
cided by the Temporal Law , whereby 
B is to have it, becauſe it is the later de- 
vile, & ratio partis ad partem ut totins ad 
F0tuM.s 

If Legatary become Enemy to the 
Tefiator, or give him a ſecret cauſe of 
hatred, though unknown to the Teſtator, 
by which (it may be ſuppoſed) that if he 
- had known it, he would have taken away 
or deſtroyed the Legacy, this will make the 
Legacy void, ir 
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Tf a Wite depart from her Husband 
without conſent, or a 'Legatary accule his 
Teftator of a capital Crime, or become a 
capital Enemy to the Teltators Brother, or 
if the Legatary neglefted to help him in 
{ickneſs through want whereof the Teltator 
periſhed, or grievouſly defamed or flander- 
ed the Teſtator, any of INE: will cauſe 
him to loſe his Legacy. _--. 
' A Legacy of 1001. is given to A to 
be paid him at: Eaſter, 1695.'. A dies 
before Eaſter, 'yet his Executor or Admi- 
niſtrator ſhall recover, becauſe it -was due 
at the death; of the Teliator. But if 
100 /. be given to 4 when ſhe ſhall be 
married, and the die before marriage, the 
Legacy is loſt, But if it be given for and 
towards her marriage, and' {he die before, 
yet her Executor or Adminitirator ſhall re- 
cover It. 

Debt is brought againſt the Ordinary, 
who, pending the Writ, commits Admini- 
firation to FS, the firtt Writ ſhall abate, 
becauſe the Ocdinary is, compellable to 
grant the Adinimſtration by. the Szat. 
Bro. Tit. Adminiſt. 39. 31 E«3, cap. 11. 
Raſt. Adminiſtrators I; and 21 H.8.cap.5. 
Raſt. Probate of Teſt am.3. 
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Where the - Ordinary commits Admi- 


niſtration, he may revoke it and grant it. 


to another | (but all a&s done by the fir{t 
Adminiſtrator ſhall be good ) and fo it 
was held in the cafe between Brown and 
Shelton: for the Goods of Rawlins, where 
the Adminiſtration was committed to 
Brown and revoked, and .committed to 
Shelton, becauſe it was not an intereſt, 
but a power: or authority. only; which 
may be revoked: but the contrary is held 


of an intereſt certain. Bro. ITO 


iN 
3Zrr op: Executar hol fully Admvini- 
ſired in an Action of Debt, and give in 
Evidence z payment of Legacies: The 
_ Plaintiff in . the Action .of - Debt, may 
demurs.:in Law thereupon, becauſe ſ{uch 
Admainitiration, is net . allowable in Law 
before Debts Jre paid, BroJTjt. Aſſets inter 
maines 10, 
- An Executar.. before. rohate. makes. his 
Execator and dies, his Executor ſhall have 
AI, 3 Eliz. Dyer, 372+ Weas 
Caſe 
- Where-an Executor, hath the re 'T And 
ven him,. there the Adminiſtration ſhall 
: ptanted | to his Executor 2 . but 
where the reſiduum is not fo given, the 
1 next 
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next of Kin ſhaſl have it. Zittletorts Cale; 


5th _— 

I ſhall only add what hath very 
Learnedly been held by a moſt Wor- 
thy and Honourable Perſon, and of 
profound reading in the Law, concern- 
ing the Ecclefiaſtical Court, viz. That 
it had not Original Juriſdiction , and 
that what Jarifdiion the Church 
claims , was given to it by the King, 
and that is proved by four principal 
reaſons, 

I. That the Ordinaxy had not 
any power to diſpolt hows peritura. 
4 - _ Dyer 255. 5 Rep. Needhams 


2. If a Debt were due to the Tefta- 
tor or - Inteſtate, the Ordinary had not 
power to recover it, nor conld he 
commit it. Co. 2. ft. 598. F. N. B. 
fol. 91, 92. EE 
'-3- It is a Fay thing, and fome 
at this day have power to diſpoſe, 
boy are meerly Tay. Co. 5.16. 5 Rep. 
0L. 65, B. 

7 "Bas the mianner of Trial, it 
muſt be in the Temporal Court. r3 Eliz 


Dyer 294. 
ES Much 
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' Much more might be faid in this 
point, which for the greateſt part 
being mentioned in the fore-going 


Book; We will here ſet up at preſent 
our reſt. 
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